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la 
UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


GENERAL MOTORS CORPORATION, a Corporation of the 
State of Delaware, 


Plainttff-Appellee, 
-agatnst- 


THE LONG ISLAND RAIL ROAD COMPANY, a Corporation of 
the State of New York, 


Defer dant-Appellant. 


THE LONG ISLAND RAIL ROAD COMPANY, 
Third-Party Plainttff-Appellant, 
-against- 


UNITED STATES OF AMERICA and INTERSTATE COMMERCE 
COMMISSION, 


Third-Party Defendants-Appellees, 


THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE, 


Interventng Third-Party 
Defendant-Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF NEW YORK. 


Date 
1972 
11/14 
11/14 


13/15 


11/15 


11/24 


12/7 


12/7 


1973 
2/8 


2/20 


8/13 
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DOCKET ENTRIES. 


Proceedings 


Complaint filed Summons issued. 


Before Rosling, J. - Case called for hearing 
on pltff's motion for t.r.o.-learing held & 
contd to 12/7/72. 


By Rosling, J.-Order to show cause & t.r.o. dtd 
11/14/72 & memo of law with innexed summons & 
admission of service of same, ret. 12/7/72 at 
2:15 PM for hearing on pltff's motion for prel 
inj filed. 


By Rosling, J.-Order dtd 11/14/72 allowing 
personal service of S/C, & order to show cause 
& memo filed. 


Stenographer's transcript of 11/14/72 filed. 


Motion for t.r.o., ret. filed. & annexed temp- 
orary restraining order (By Rosling, J.) 


Before Rosling, J.-Case called-Plitff present- 
Deft's counsel not present- 


Respondent's and Petitioner's Joint Petition for 
Deciaratory Reflief filed. 


By ROSLING, J.-Order dated 2-16-73 filed giving 
parties to 3-5-73 to file petition to Interstate 
Commerce Commission for Resolution of the dispute. 


Letter from Benson T. Buck dated 8-8-73 re: 
Opening Statement of facts and argument of peti- 
tion filed. 


Copy of letter from Richard H. Stokes dated 
8-24-73 with annexed copy of opening statement 
of petition in argument of joint petitioner 
filed. 
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DOCKET ENTRIES 


Date Proceedings 

1976 

3/30 Letter dtd 3-25-76 to J. Mishler from Richard 
Stokes filed. 

4/1 Third party complaint filed. T.P. summons 
issued. 

4/5 Third-party summons returned and filed/executed. 

5/7 Before MISHLER, J.-Case called to establish 


briefing schedule. All parties stipulate to 
the facts of the I.C.C. All briefs by 8~-2-76 
Trial date set down for 9-17-76. 


5/10 Motion of National Industrial League for leave 
to intervene as third-party deft etc., filed. 


5/18 By MISHLER, CH. J-ORDER GRANTING INTERVENTION 
OF THE NATIONAL TRAFFIC LEAGUE AS T.P. DEFT 
filed, 3-17-76 


5/19 Letter dated 5/12/76 filed from B. Buck to J. 
Mishler. 

6/1 Answer of ICC to third-party complaint filed. 

6/2 Answer of USA to third-party complaint filed. 

6/14 Motion for permission to appear as counsel in 


this cause on behalf of GM Corp filed. 
6/14 By MISHLER, CH. J-ORDER dtd 6-14-76 that the 
motion of Leonard F. Charla for permission to 
appear as counsel is granted. See document #20. 
7/30 Memo of law of General Motors filed. 


8/2 Brief on behalf of deft and third-party plntff, 
the LIRR Co. filed. 


8/2 Joint brief of the Interstate Commerce Commission 
and the USA filed 


8/2 Brief of National Industrial Traffic League 
filed. 


Date 
1976 
9/13 
9/17 
9/17 


10=1 


LO-1 
1i.-19 


11/22 


L2/i7 
12/30 
1977 
1/3 
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DOCKET ENTRIES 


Proceedings 


Replt brief of GM filed. 
Joint reply brief of USA & ICC filed; 


Before MISHLER, CH. J-Case called. Appeal from 
the determination the ICC argued. Decision 
reserved. All briefs by 10-1-76. 


Supplemental brief on behalf of deft & third 
party pltfe. 


Brief after trial of pltff GMC filed. 


By MISHLER, CH. J-Memo of decision & Order dtd 
Li=19-76 granting pltff's application for a 
permanent injunction restraining the LIRR from 
suspending service to the ptlff's private tract 
because of GMC's refusal to assume the main- 
tenance cost of the switch connection filed. 


Judgment that the application of the pltff for 
a permanent injunction restraining deft from 
suspending service to the pltff's private track 
is granted filed. JSC 

Notice of appeal filed. Copy to C of A (LIRR) 


Bond filed. 


Civil appeal scheduling order filed. 


5a 


ORDER TO SHOW CAUSE BY ROSLING, J., DATED NOVEMBER 14, 
L972. 


io YT STAILG Fr TRIG? COURT 


FOR fl) EASTERN DISIRICT OF NEW YORK 


GENERAL MOTCRS CORPORATION 


& Corporation of the State 
of Delaware 


Plaintife 
CIVIL ACTION NO. 


Ve 


THE LONG ISLAND FAIL ROAD 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


A Corporation of the State 
Kod . Vnal 
of New York 


Defendant 


Ne Nae re ae ee 


GRDER TO SHOW CAUSE 
WHY A PRELIMINARY INJUNCTION SHOULD NOT LS5UE 
WITH TEMPORARY RESTRAINING ORDER 


At a session of seid Court 
held in the Federal District 
Court House for the Eastern 
District of New York, on 
November _ , 2Olee 


PRESENT: Honorable 


mee. cnnemeestarniemeenentnt 


District Judge 


Upon the annexed affidavit of Renson T. Buck and 
the verified complaint of the Plaintiff in the above-entitled 


action vraying a preliminary order of injunction therein, 
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ORDER TO SHOW CAUSE BY ROSLING, J., DATED NOVEMBER 14, 
L972 


together with a tc..porary restraining order until such time 
as it may be detcinined whether the said preliminary order 
of injunetion showid issue and the Court being, fully informed 
by couns'] in the premises aud good and sufficient cause 
appearing thercfo:. it is hereby 
ORDERED that the Defendant, Long Island Railroad, 
a cerporation of the State of New York, appear before this 


Tf Cah any ie 


ee J ; 
Court on the an Cay OF APA Ae ey 1978. at Pee tee eS 


. ' Aa ee eer Se. Sarr 
o'clock in. the roneon, o show cause why a preliriinary 


order of injunction should not te issued as prayed in said 
Complaint; and it is further 
ORDERED “hat the Defendant, its officers, agents, 
servants, ciployes, attorneys, and representatives, includins 
persons not specifically named herein but who are officers 
or employes of the Defendant and all other persons in active 
concert or participation with them or under their direction, 
a show cause at said time end place why they be not restrained 
as follows: 
(1) From interfering in any manner whatsoever with the 
switch connection from the line of track cf Long 


Island Railroad adjacent to Pleintiff's facility 


at Bethpage, Long Island from suspending service 
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ORDER TO SHOW CAUSE BY ROSLING, J., DATED NOVEMBER 14, 


(3) 


LOTS 


over saic switch connection from placing said 
switch ot ¢ of service, and, from interferi i: by 
violence, Force, intimidation, artifice, stratagem, 
threats, or in any manner whatsoever, with freight 
cars destined to or from the premises and buildings 
of the Piaintifft lecated at Bet! page, Lon: Island, 
New York, and more readily identifiable as the 
General Moters Parts Division, 

From in «ny way interfering with the access to 
the afor satd preoviises and buildings by the 
Plaintif!, its employes, agents, representatives, 
and. those having a right thereto, or from 
interfering with, accosting, or restricting in 
any way whatsoever the ingress to or egress from 
the aforesaid premises and buildings by the 
Plaintif’, its employes, agents, representatives, 


and those having a right thereto; 


From protecting, aiding, abetting, or assisting 


anyone in the conmission of said acts; 
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ORDER TO SHOW CAUSE BY ROSLING, J., DATED NOVEMBER 14, 
1372 


(4) From in:erfering with the ingri:ss or egress 
from said buildings ard premises of trucks, 
railroad cars, or conveyances of any kind; and 


1 is tucther 


NS 


cies : ee df Ot, 
On aeal db Ae Poe i loner eiee 62 


is i f : i , y. 
CP fe eis Aging. ct LAE “3 M chrie Pay A Say cae | “y tho a 


ORDERED that the Defendant,’ its officers, agents, 
servants, TONES: attorneys, and representatives, including 
persons not deeereinatys named herein but who are officers 
or employes of the Defendant and all other persons in active 
concert or partic) pation with them or under their direction, 
are temporarily restrained pending the hearing of the motion 


for preliminary injunction herein as aforesaid: 


(1) From interfering in any manner whatsoever with the 
switch connection from the line of track of Long 
Island Railroad adjaccnt to Plaintiff's facility 


at Bethpage, Long Island from suspending service 


over said switch connection from placing said 
switch out of service, and from interfering by 
violence, force, intimidation, artifice, stratagem, 


threats, or in any tinncr whatsoever, with freight 


cars destined to or from the premises and buildings 


c 


a 


f 


TR NTT ay nee 2a tee 
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ORDER TO SHOW CAUSE BY ROSLING, J., DATED NOVEMBER 14, 


(2) 


(3) 


LOZ 


of the Plaintiff located at Bethpage, Long Island, 
New York, and more readiiy identifiable as the 


Ceneral Mc tors Parts Division. 


From in a » way interfering with the access to 
the afore:2id premises znd buildings by the 
Plaintiff. its employes. agents, representatives, 
and those having a righ: thereto, or from 
interferii2 with, accosiing, or restricting in 
any way wiatsoever the :ngress €) or cgress from 
the afore:aid premises and buildings by the 
Plaintiff, its employes, agents, representatives, 


and those having a right thereto; 


From protectin aiding. abetting, or assisting 


anyone in the commission of said acts; 


From interfering with the ingress or egress 
from said buildings and premises of txucks, 
railroad cars, or conveyances of any kind; and 


Le Vs) Euoet ie 


~) 
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ORDER TO SHOW CAUSE BY ROSLING, J., DATED NOVEMBER 14, 


4972 


ORDERED that service of a copy hereof on 


d. a ct. we ade 1 es 
Defendant or Wes a! corncy, on de-bofere 


1672, be deemed gocd and sufficient service. 


~ oe 
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AFFIDAVIT OF BENSON T. BUCK IN SUPPORT OF ORDER TO 
SHOW CAUSE. 


Li Pe SENS Tp SIRI Coney 


FOR DE EASTERN DISIRICT OF (EW YORK 


GENERAL MOTORS CURPORATION 


A Corporation of the State 
of Delaware 


Piaintife 
Ve CIVIL ACTION NO, 


THE LONG ISLAND RAIL ROAD 


A Corporation of the State 
of New York 


Defendant 


See Se NY NY Ne NN Ne Ne SY 8 SY SY 


AFFIDAVIT OF BENSON T, BUCK 


STATE OF NEW YOR 


) 
) 
COUNTY OF NEW YORK ) 


BENSON T. BUCK, being first duly sworn, deposes 
anc says: 

Ll. Tnat he is an attorney duly licensed to 
prictice before the eaurts of recerd of New York State and 
that he is counsel for General Motors Corporation with offices 


located at 3044 West Grand Boulevard, Detroit, Michigan 48202. 


l2a 


AFFIDAVIT OF BENSON T. BUCK IN SUPPORT OF ORDER TO 
SHOW CAUSE 


Ze That he personalty notified Richard H. Stokes. 
Ceneral Attorney, The Long Island Rail Road at Jamaica 
Station, Jamaica, New York 11435, by telephone at 9:50 a.n. 
Novembe:; 14, 1972? that Plaintiff Genera] Motors Corporation 
will file a complaint in the United Staies District Court, 
Eastern District of New York in Kings County at or about 
2:00 p.m. of this date seeking a tempor: ry restraining order 
and preliminary injunction against Defc: dant The Long Island 
Rail Road. 


Further deponent sayeth not. 


” a 


ee ee 
ie a ‘s 
7 i bee Oo 


Benson T, Buck 


Subscribed and sworn to before 
me this pepe day of 


November, 1972. 


. — 
omy hi Els a cL 


ow 
o JOUN 4. THEDE 
Notary Puni.:. a of Hew York 
this eet 


Gus Come Ceunty 
A eee re OW US 


l3a 


MOTION FOR TEMPORARY RESTRAINING ORDER. 
Gal. sD STATES DISTAECT COURT 


DIistuicl OF New TORK 


GENERAL MOTORS CCL?PORATION 


~ 
Rs 


MOTION FOR TEMPCUARY 
RESTRAINING ORDER ON 
CONSEN? 

Tre LOwe ISLAND Ki LROAD 


CU.PANT CIVIL ACTION NO. 72C 1549 


reaOmW OF toa State 


5 Se Rey 
eri ay 


Def endant 


Nee Ne Nee Ne ee eee ee ae 


Plaintiff -oves the Court for a continuance of the 
Temporary Restraining Order issued by this Court on November 14, 
1972, restraining Defendant, its agents, employes and persons 
acting in concert, from terminating rail freight service to 
Plaintiff's Parts Distribution Center located in the 
municipality of Bethpage, Long Island, New York, pending the 
decision of the Interstate Commerce Commission in a collateral 
proceeding to be commenced, on the ground that immediate and 
irreparable injury, loss and damage will result to Plaintiff 
if Defendant is not restrained, as more fully appears from the 
Auended Coupleint herein and the affidavit of Harold A, Stater 


attached thereto, and upon the further ground that the parties 


herein are agreed that the Interstate Commerce Commission is 


l4a 


MOTION FOR TEMPORARY RESTRAINING ORDER 
fre prep. Corum (: res. ive thei: dlenute and Defendant 
consents -o the iecuance of the Order prayed for in the form 


annexed as shown by the endorsement of its counsel below. 


Dated: 


New York, New Yor 
December 5, 1972. 


ROSS L. MALONE 

Attorney for Plaintiff 
GENERAL t.OTORS CORPORATION 
767 Fifth Avenue 

New York, New York 10022 
(212) 486-5086 


B € 6 
faa ee 


J.J. Higgins, Of Counsel 


GEORGE M. ONKEN 

Attorney for Defendant 

THE LONG ISLAND RAILROAD 
CORPORATION 

Jamaica Station 

Jamaica, New York 11435 

(212) 526-0900 


og ede i hee. 


Richard H. Stokes, Of Counsel 
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TEMPORARY RESTRAINING ORDER ISSUED BY ROSLING, J., 
DATED DECEMBER 7, 1972. 
USITED STAITLS DISTRICT COU] 


FUR Unk Usd 


SVOELLGS 


GENLAAL MOLORS CORPUiATION 


A Corporation ck tas State 
or DeLrevare 


Plaintif£e 
v. 


TEMPOP*®Y RESTRAINING ORDER 


THE LONG LSLAND RAILROAD 
COMPA... 


CIVIL #£CTION NO. 72C 1549 


A Corporation of the State 
of New Yor<x 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


This cause came on to be heard pursuant to this 
Court's Order of November 14, 1972, on plaintiff's motion for 
a continuance of the restraint contained in the November 14, 1972 
Order and the Court having considered the amended verified 
Complaint and the affidavits submitted in support thereof, 
having heard counsel for both parties in open court, and counsel 
for defendant having consented to the entry of this Order, and 
it appearjng to the Court after due deliberation that plaintiff 


is entitled to injunctive relicf, it is 


16a 


TEMPORARY RESTRAINING ORDER ISSUED BY ROSLING, J., 
DATED DECEMBER 7, 1972 


ORDERED, that, for the period pending the decision of 


the Interstate Commerce Commission in a collateral proceeding 
to be commenced by plaintiff and defendant and for e further 
period of thirty (30) days following receipt of notice of such 
decision by the parties to this action, defendant, its agents, 
servants, employes and attorneys and all persons in active 
cone: re a4 partici, atacn with it de and trey hereby ave 
‘eg 28, ny manner whatsoever wi 
switch connecting the line of Defendant's 
railrouws at Eethpage, Long Island, New York, 
to Plaintiff's Parts Distribution Center 
facilicy lying adjacent thereto and interfering 
by vie.ence, force, intinidation, ertifice, 
stratagem, threats, or in any matter whatsoever, 
with freicht car movenents into or out of the 
premises and buildings of the Plaintiff located 
at Bethpage, Nassau County, New York, and more 
readily identifiable as the General Motors Parts 


Division, Parts Distribution Center. 


a, 


Ree ance Seas T, Chane RESETS 
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TEMPORARY RESTRAINING ORDER ISSUED BY ROSLING, J., 
DATED DECEMBER 7, 1972 


(b) in any way interfering with the access to the 
aforesaid premises and buildings by railroad 
or from interfering with, accosting, or 
restricting in any way whatsoever the ingress 
to or egress from the aforesaid premises and 


buildings by railroad carrier. 


(c) protecting, aiding, abetting, or assisting 


anyone in the commission of said acts; and 


(d) interfering with the ingress to or egress from 
said premises and buildings of trucks, railroad 


cars or conveyances of -any kind. 


ORDERED, thet any termination of service by defendant 
fo plainctitfé occurring as a result of job actions undertaken by 
employes of defendant belonging to a union engaged in collective 
bargaining with defendant shall not violate the terms of this 
injunction: and 

ORDERED, that plaintiff and defendant shall submit 


the dispute herein to the Interstate Commerce Commission for 


18a 


TEMPORARY RESTRAINING ORDER ISSUED BY ROSLING, J., 
DATED DECEMBER 7, 1972 


resolution by filing the appropriate petition within sixty (60) 
days of the date hereof and plaintiff shall file a copy of such 
petition with the record herein; and 

ORDERED, that the prevailing party in the collateral 
proceeding before the Interstate Commerce Commission shall bring 
on an appropriate motion herein within thirty (30) days of the 
final decision in such proceeding; and 

ORDERED, that defendant's time to serve an answer to 
the Complaint herein is extended to ee ten (10) days prior 
to the hearing on the above motion; and 

ORDERED, that no undertaking need be filed herein, 


defendant having waived seme. 


Issued at Brooklyn, New York 
this 7th day of December, 1972, 
at 2:55 F.M. 


U.S.D.J 


e e e ° ry en 
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UNITED STATES DISTRICT COURT 


FOR TH EASTERN DISTRICT CF NEW YCRK 


GENERAL MOTCRS CC..PORATION 


A Corporation of che State 
of Delaware 

Plaintiff AMENDED COMPLAINT 
a 
CIVIL ACTION NO. 72C€1549 


THE LONG ISLAND I. .ILROAD 
COMPANY 


ee Ne Ne fe te tes ae ee es we ae 


A Corporation of the State 
of New York 


Defendant 


we ee NY NY ee 


NOW COMES General Motors Corporation, a 
Delaware Corporation, the above-named Plaintiff, by 
its attorney, Ross L. Malone (Benson T. Buck and 
John J. Higgins, of Counsel) and represents unto this 
Court as follows: 


I. 


Plaintiff is a Delaware Corporation, with 


principal offices located in Detroit, Michigan, and is 


duly qualified and licensed to transact business in the 


State of New York. For business reasons, General Motors 


Corporation functions through several unincorporated 


20a 
fee N ell AMENDED COMPLAINT _ 
divisions, one of which is the General Bees) 
Parts Division, 
oe 

Plaintiff's General Motors Parts Division 
is, and has been for some time prior to the times 
referrec to in this Complaint, carrying on warehousing, 
sales and distrilt tion operatiois on premises which are 
located within the County ct Nassau, State of New York, 
and in the municipality of Bethpage, Long Island, said 
premises being known ae Mombsed Motors Parts Distri- 
bution Center. Said Parts Distribution Center is lo- 
cated on a line of Defendant's railroad. An existing 
switch connects the railroad line to an industry side- 
track. 

iti. 

On said premises Plaintiff receives, ware- 
houses, stores, sells and distributes automotive parts 
for vehicles manufactured and sold by General Motors 


Corporation, and otherwise carries on its general busi- 


ness activities pertinent to such operation. The prem- 


ises contain the major rep!iacement parts warehouse and 


distribution facility servicing General Motois dealers 


throughout the metropolitan New York City axea and 
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AMENDED CQMPLAINT 


portiens of outlying areas. In excess cf two million 


automobile cwners are ultimstelv depeident on such 


ivallability or replacenent parts. 


TVs 
The Log Island Railroad Company has its 


at Jamaica St«tion, in the City of 


principal offices 


New York, County vf Queens, State of New York. De- 
fendant is a common carrier by rail of freight and, 

as such, is subject to the provisions of the Inter- 
state Commerce Act, Title 49 U.S.C., $1, et seq., and 
to regulations issued and promulgated by the Interstate 


Commerce Commission under its statutory powers. 


V. 

The Defendant Long Island Railroad Company 
is now, and has been at all times material to this 
Complaint, a ounuien carrier of prceperty by railroad, 
and has been serving Plaintiff's aforementioned oper- 
ations at Bethpage, Long Island, New York, via a switch 
connection leading from Defendant's railroad line to a 
sidetrack located on property of Plaintiff and operated 


by Plaincticfr. 


Vis 
Plaintiff receives approxiinately fifteen rail 


freight cars of auto parts every week at its Parts Dis- 


s 
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tributica Center it Bethpage moving from various 


origins in the Un.ted States, which shipuents have 


traditicnally bee: transported in rail service. 


VII. 
That t iis Court has jurisdiction of the 
subject matter pu -suant to Title 49 U.S.C. § 17(9) 


and Title 29 U.S.c. § 1336 and § 1398, 


Vii. 

Defendant participates in and is a party 
to rates and schecules lewfully on file with the Inter- 
state Commerce Commission thereby holding itself out to 
transport and deliver automobile parts and accessories 
to Plaintiff's place of business at Bethpage, Long 
Island and pubes to § 1 of the Interstate Commerce 
Act has provided and maintained the necessary switch 
connection with Plaintiff's industrial sidetrack at 


Bethpage, Long Island, New York. 


ix. 
Defendant is obligated as a common carrier 


by rail pursuant to the requirement of § 1 of the Inter- 


state Commerce Act to continue delivering rail car 
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shipments of autc»obile parts and accessories to 

Plainti;£'s place cf business at Bethpaze, Long 

Island, until the rates are permitted to be can- 

called or service discontinued in accordance with 


the reciirement cf the Interstate Commerce Act. 


FIRST CAUSE OF \CTION 
x. 

Since on or about the 30th day of October, 
1972, by letter aidressed to Benson T. Buck, Esq., 
Attorney for General Motors Corporation (Attached to 
annexed affidavit of Harold A. Stater), Defendant 
Long Island Railroad Company has threatened to place 
out of service on November 15, 1972, the switcn track 
connecting sidetrack serving Plaintiff's Parts Distri- 
bution Center at Bethpage, Long Island, New York to 
Defendant's main line, all of which conduct has occurred, 
is occurring, or will occur within the jurisdiction of 


this Court. 


XI. 


) Commencing on November 15, 1972 and continuing 


thereafter the Defendant will cause said switch to be 
placed out of service and will suspend rail car deliveries 


in wanton disregard of the required administrative process 
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and will thereby unlawfully and illegally: deprive 
the Pla:ntiff, it: employes, representatives, agents, 


and other persons of their statutory right to recvive 


freight service by rail at said premises, 


Kil. 

The threat to place said switch track out 
of service and suspend freight deliveries over said 
switch and sidetrack is an abrogation of Defendant's 
duty as a common carrier to serve all shippers located 
on its lines of tracks as provided by Section l, et seq., 
of the Interstate Commerce Act, Title 49 U.S.C., §1l, 
et_ seq. requiring Defendant to provide reasonable rates, 
routes and service to the public and to maintain service 
in accordance with lawfully published rates wehess re- 
lieved therefrom by order of the pee ieee Commerce 


Commission. 


Biil, 
As a result of the illegal and unlawful acts 


described and set forth in Paragraphs X and XI above, 


the Plaintiff will be deprived of the right to use that 
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portion of its pr perty dependent on the rail 
connection and wi'l be prohibit.-d from conducting its 
normal business onerations, properly conserving its 
properties, and carrying out necessary and essential 
activities at the aforesaid premises. As a further 
result of the Def ndant's unlawful acts, more than a 
two million autossbile owners will suffer irreparable 
injury through the disruption of the supply of replace- 


ment parts to the repair facilities on which they depend. 


XIV. : 

The Plaintiff further represents, on infor- 
mation and belief, that the Defendant will execute the 
aforesaid threats, nee ee the aforementioned course 
of action, will aid, abet, assist, counsel or advise 
others in a similar course of conduct, will continue to \ 
violate Plaintiff's right to be secure in its property 
and to exercise its statutory right to freight service 
by rail, and will cause further great and irreparable 
injury and damage to the business and property of the 


Plaintiff, unless restricted from doing so by the Order 


of this Honorable Court. 


2 
. 


0 € 


w 


RPT AI SOT i SE ATU ATI cee, et A i D8) os iaslbioeal jemalieeiaaaaly an i 
2 aa ne ne 8 I EE BER 
. » eT MRE 
SPRANG ATES HEN RINE, Aa TE BE MINOT UTM : 


SR an AEST PILE ST MM LOHR, 


26a 


AMENDED COMPLAINT 
XV 2 


Plaintiff has no adequate or complete 
remedy at law as the damages and injury are continuous 


and pervanent in character. 


XVI, 
Plaintiff will suffer delays, shortages, 
and serious loss of revenue, as shown by the annexed 
affidavit of Mr. Harold Stater, Director of Traffic 


for General Motors Parts Division. 


XVII. 

The continued illegal and unlawful conduct 
and acts, and threatened course of action, of Defendant 
and others, have made it impossible for the Plaintiff 
to protect its rights and has created an emergency of 
such a grave and serious nature as to require the issuance 
by this Honorable Court of a Temporary Restraining Order. 
The Plaintiff will suffer further great and irreparable 
injury and damage unless this Temporary Restraining Order 


is issued by this Court as requested. 


XVIII. 
The Plaintiff's damages and the amount other- 


wise involved in this proceeding are in excess of $10,900.00. 
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_S COND CAUSE OF ACTION 


XIX. 
Plaintiff realleges 211 of the allegations 
of Pararaphs I tnrough XII of this Complaint and 


incorporates them herein as if more fully set forth. 


XX. 
| The subject matter of this C. mplaint relates 
to the enforcement of the Interstate Commerce Act and 
the adrinistrative regulations issued thereunder, a 
matter within the primary jurisdiction of the Inter- 


state Commerce Commission pursuant to 49 U.S.C. § 13. 


XX1. 

Plaintiff intends to pursue its administrative 
remedy by expeditiously filing a complaint with the 
Interstate Commerce Commission seeking a full resolution 
of its dispute with defendant. The issuance of a 
temporary restraint by this Court is necessary to preserve 
the status quo and save plaintiff from irreparable injury 


pending the decision of the Interstate Commerce Commission. 


XXII. 
The issuance of a temporary restraint pending 


the decision of the Interstate Commerce Commission in a 


e 
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collatc-ral procecding will result in a saving of 


this Ccurt's time and resources and the most rapid 


and effacious: resolution of the dispute between 


Plaintiff and Defendant. 


WHERE! CRE, Plaintiff, having no adequate 


legal remedy, prays; 


(1) 


(a) 


For a Preliminary Injunction in the 
avcve-entitled action, restraining 

and enjoining the Defendant, its ser- 
vants, employes and attorneys, includ- 
ing persons not specifically named here- 
in but who are members and employes of 
the Defendant Long Island Railroad 
Company, and all other persons acting 
with them or under ere direction during 
the pendency of this action and until 
the decision of the Interstate Commerce 
Commission in any collateral proceeding, 


from: 


interfering in any manner whatsoever 


with the switch connecting the line of 
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Defendant's :rzilvoad ct. Bethpacc, 
Long Isiand, New York, to Plaintiff's 
Parts Distritution Ce:ter facility lying 
adjacent ther:to and interfering by vio- 
lence, force, intimidition, artifice, 
stratacem, tt.reats, or in any manner 
whatsoever, with freight car movements 
into or out of the premises and buildings 
of the Plaintiff located at Bethpage, 
Nasszu County, New York, and more readily 
identifiable as the General Motors Parts 


Division, Parts Distribution Center. 


(b) In any way interfering with the access to ev 
the aforesaid premises and buildings by 
railroad or from interfering with, accost- 
ing, or restricting in any way whatsoever 
the ingress to or egress from the aforesaid 


premises and buildings by railroad carrier. 


Cc) rotecting, aidin abettin or assistin 
Pp o9 Ss B> g 


anyone in the commission of said acts; 


(d) 


(2) 
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interfering «ith the ingre is to or 

egress from =aid premises und building 

of trucks, rcilroad cars or conveyances 

of any kind. 
For an Order tenporarily restraining and 
enjoining all such action on che part of 
Defendant, its servants, employes and attorneys, 
including persons not specifically named herein 
but who are associated with said Defendant 
railroad, and all other persons acting with 
them or under their direction pending the hear- 
ing on whether or not the Preliminary Order 


should be entered and the ultimate decision 


of the Interstate Commerce Commission; 


That the Order of this Court be entered 
directing the Defendarts and each of them to 
appear before this Court on a date and at a 
time to be determined by this Court and to show 
cause why they should not be enjoined and re~- 
strained as aforesaid and why the Restraining 


Order should not be made a Preliminary In- 


junction; 
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(4) & woon Lineal hearing, the jucarenk 
Tene elon OS re ny Cmaneney ang 


(5) That the Plaintiff be granted euch other 


and further relief as may be just and 


equitable. 


DATED: 
NEW YORK, NEW YORK 
DECEMBE 5, 1972 


Cf£ Counsel: 


Benson T. Buck 
John J. Higgins 


ROSS L. MALONE 

Attorney for Plaintiff 
GENERAL MOTORS CORPORATION 
767 Fifth Avenue 

New York, New York 10022 


(Verified by George W. Coombe, Jr., Pecember 5, 1972.) 
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COMPLAINT. 
UNTIED SIATES DASTRICL COURT 


FOR TUE EASTERN DISVRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 


A Corporation of the State 
of Delaware 


Plaintiff 
ve CIVIL ACTION NO. 72C /S7¥ 


THe LONG ISLAND RAIL GOAD 


A Corporation of the State 
of New York 


Defendant 


Nae Ne ae Na ee ae Ne Ne Se et ee ee Se ee ee” ee Se” 


AFFIDAVIT OF HAROLD A, STATER 
STATE OF NEW YORK ) 
COUNTY OF SEW YORK : 
HAROLD A. STATER, being first duly sworn, deposes 
and says: : 
I. That he is employed by General Motors Corpora-~ 


tion as Director of Traffic, General Motors Parts Division, 


and that his office address is 6060 W. Bristol Road, Flint, 


ee 


Michigan 48554, 
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var That General Motors Corporation, a Delaware 
Corporation with principal offices at Detroit, Michigan, is 
engaged primarily in the production of motor vehicles and 
automotive parts at various locations throughout the United 
States. 

a. That Geovral Motors Parts Division is responsi- 
Ble cor distributia: automotive replaccnunt purts to Eranchiseu 
Gencral Motors autcmobile dealers; that automotive replacement | 
parts are the items necessary to repair vehicles of General 
Motors customers and that the total line of automotive replace- 
ment parts maintained by the Parts Division approximates 
300,000 difterent items. 

4. That General Motors Parts Division maintains 
warehousin~ onerations which are referred to as Parts Distri- 
bution Centers from which the automobile dealers are supplied 
replacement parts and accessories and that these Parts Distri- 
bution Centers are located throughout the United States, 
inetading a Parts bietribucion Center at Bethpage, Long Island, 


New York. 


Trad 


a 


\ 


ya, 
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5. That as Director of Traffic of General Motors 
Parts Division, he is responsible for meeting the transporta- 
tion needs of that Division so that the automotive parts 
freight will be moved to the Parts Distribution Centers in 
sufficient quantities to maintain adequate inventories, and 
he is also responsible for arranging the necessary trans-~ 
portation of the parts freight from the Distribution Center 
to the dealer's place of business. 

6. That the Bethpage Distribution Center was 
built by General Motors Corporation in 1965, adjacent to the 
main line of the Long Island Railroad, and is served by oe 
Long Isiand Railroad through a private industrial sidetrack 
which connects with the main line of the Long Island Railroad 
through a switch connection, 

Ts That the private industrial sidetrack serving 
the Parts Distribution Center is owned and me .ntained by 
General Motors Corporation, and another party not here 
relevant and is located on private property; that the switch 
connection connecting the tracks of the railroad with the 


industrial sidetracks is owned by the railroad and located 


\ 
entirely on railr-ad vroperty. 
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8. That the Bethpage Distribution Center was 
ocated -djacent to the Long Island Railroad because rail 
service is necessary to the operation of that facility. 
That automotive replacement parts and accessories are received 
in rail carload quantities from various points of origin 
outside New York State approximating three rail carloads 
daily. 

9. That the rail carloads are switched into the 
Parts Distribution Center over the private industrial side- 
track by engines and crews of the Long Island Railroad to 
the regular gid oddtie docks adjacent to the Parts Distri- 
bution Center in accordance with line haul freight rates 
published in tariffs filed with the Interstate Commerce 
Commission, tariffs to which the Long Island Railroad is a rm 
party and a concurring line of railroad. 

10, That the line haul rail rates on which the 
automotive replacement parts traffic moves to the Bethpage 
Parts Distribution Center entitles each rail carload to be 
delivered by the Long Island Railroad to the usual place 
of unloacing which is the unloading dock in the Parts Distri- 


bution Center. 


36a 


AFFIDAVIT OF HAROLD A. STATER IN SUPPORT OF AMENDED 
COMPLAINT 


ll. That when the Bethpage Parts Distribution Center 
was built, it was designed to receive most of the inbound 
freight by railroad at the unloading docks; that the operation 
at the Distribution Center is so conducted that the largest 
volume of freight must be received by rail in order to maintain 
the inventory of parts required to adequately meet customer 
demands; and the Bethpage Center is not equipped to receive 
corresponding volumes of freight by other means of trans- 
portation. 

12... Thet.the Long Island Railroad has threatened 
to close the switch connection cancelling all service and 
deliveries of freight to the Bethpage Distribution Center by 
November 15, 1972 unless General Motors executes an induscrial 
sidetrack agreement dictated by the Railroad prior thereto. 
Attached ho~eto are true conies of letters from the Chief 
Engineer and counsel for the Long Island advising that 
service will be discontinued unless General Motors accedes 
to the Railroad's terms. 

13. That General Motors Corporation cannot agree 
and is under no legal obligation to agree to certain terms 


of the sidetrack agreement as imposed by the Long Island 
\ 


cole wo 


\ 
* 


| 
| 
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Railroad requiring that General Motors incur the expense 
of maintaining the track and switch connection owned by the 
Long Island and located on its main line and right-of-way. 
14, That if the Long Island discoritinues service 
as threatened. the operation of the Bethpage Parts Distri- 
bution Center would be severely curtailed, requiring re- 
duction of personnel and a loss of business which could 
not be recovered, for it would not be physically possible 
to supply this facility by another means of transportation 
with the volume of Creivht woved by rail which is required 
to mai:tain the inventory necessary to meet customer demancs, 
135 That the Bethpage Parts Distribution Center 
serves automobile dealers on Long Island, the three western 
counties of Connecticut and the eastern counties of New York 
from New York City to the Canadian border, and it would not 
be possible to shift the source of these dealers' supplies to 
other Distribution Centers so as to adequately meet dealer 
needs and fulfill orders for customers' vehicles awaiting 
repair. 
16. That scaaie ion of rail deliveries by the 


Long Island Railroad to the Bethpage Parts Distribution 
\\ 
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Center would cause irreparable injury to General Motors Parts 
Division by prohibiting it from maintaining a: a’equate supply 
OG. Paris GEsentict S weet the demands of our deslers and 
customers thereby resultinz in loss of customer confidence 


and satisfaction. 


Further deponent sayeth not. 


fie ) / 4 ae pe ee 


Harold ‘ Stater 
Subscribed anc sworn to before 
: PA 
me this #7 day of 


November, 1972. 


Lae 
a 
oF JOHN © THD 
i Notary Push 31> of Lew York 


“nen. ee ee 
Contminst* cstics wach 30, Ys573 
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dumica Station Jumatea, New York 11125 


JAmstca & 0900 


Donuid HH. Eihort 
Justin SN. Fetdenon 
Harald Lo Fister 
Morima dt Gh cswn 
Freciern 8. Powers 
Eben W. Pyne 
Viriham A. Shea 


September 2 


Mr. George G. Matthcs 

Argonaut Division of General Motors 
224 West 57th Strect 

New York, N. Y. i00i9 


Dear Mr. Matthes: 


As you are aware, we are regularly placing cars on the 
Sidetrack serving vour warehouse at Bethpage, New York, without the 
benefit of an agrecnent covering the maintenance, liability, and 
operation of the track. , 


In order to eliminate the possibility of costly litiga- 
tion resulting from any number of causes, we must insist that the 
agreement be executed and returned to this office. 


If the exccuted agreement has not been received by this 
office on or before November 1, 1972, the track will be placed out 
of service and freight deliveries suspended, 


Very truly yours, 


PAY acne 
J. D. Woodward ” 
Chief Engincer OC SF Wis 


The Lona Island 


l\ 
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Cnaiwman William J. Ronan 
Lawrence A. Basiey 
Leonard Braun 
Willian L. Butch or 
Donaid H. Ellio:: 
Justin N. Felinin 
Harold L. Fisher 
Mortimer J, Glevion 
Frederic 8B. Powers 


lu 


« 
es peneesTee_— MARRS —e 
be oe Bt, « . ne Ane : “ William A. Shea 
cory e - en \ Z 
Jamei-> Station Jamaica, New York 11455 Pho Zt GAoiierh 7 UD Geo.ge M. Onken 
ite! o—- mn 3 Vice Present, General Counsel 
on oo | and Secretary 


“October 30, 1972 


© 4.7? i 


inc- 5 ——— 


318 ee 


atstalL_—#--~ wat gk : 

a0, 5 cs —-' 
Benson T. Buck, Esq. es : a vist 
General Motors Corporation |ciets*-— - Paes 
Gencral Motors Building crows ey ———_t2? 


FURTHER ATTENTION OF: 


3044 West Grand Boulevard 
Detroit, Michigan 48202 


Dear Ben: 


Please excuse my delay in not replying earlier to your letter 
of October 10, 1972. However, the labor difficulties that we have ex- 
perienced on this property during the last two wceks have precluded my 
giving attention to any other matters. 


Your outline of the position of General Motors has been 
thoroughly considered and while I am inclined to agree in regard to the 
fire damage liability clause, I cannot agree with you in regard to the cost 
of maintaining the switch connection. 


As l indicated te you when you were here in my office on 
October 3rd, the extreme deficits from freight service have forced this 
Company to take the position that as a reasonable requirement for main- 
tenance of a siding connection, we will require industry .o assume the 
maintenance cost from point of switch rather than from the property line, 
This position is being taken and maintained uniformly in regard to all in- 
dustries on our line and we do not feel there is any justification for making 
an exception for your company. 


Because of the delay in replying to you, I have had the dead- 
line for placing the track out of service extended to November 15, 1972, 
but unless I reccive an executed agrcement prior to that date, we will be 


\ 
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forced to place the track out of sei.ice and suspend freight deliveries 
therea‘tcr. As I indicated above, this Company is amenable to revis-= 
| ing the fire liability clause so as to delete the phrase "repardless of'' 
and insert in place thereuf che phrase "unless due to." 


ly yours, 
\ IN 
eh a Ne 
J wi i 
rh: :dn Richard H. Stokes 
General Attorney 


A TRU C9 


LEWTS ARAN. 
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ORDER QF ROSLING, J., DATED FEBRUARY 16, 1973. 


UNITED STATES DIETRICT COURT CoN 
EASTER DISTRICT CF NEW YORK ele 5493 
Bema ma ae Oe Oe ED e haa Be Sun Baa we ae oe ewew 3 i fe e: a 
Cher €* cacy 
GENERAL MOTORS CORPORATION, a age eed 
, Corporation of the State of Delaware, 
i ORDER 
f Plaintiff, 
} -against- CIVIL ACTION NO. 
l 72 ¢ 1549 


| THE LONG ISLAND RAILROAD COMPANY, a 
Corporation of the State of New York, 


Defendant. 
a x 
This Court having issued an Order in this proceeding 
under date of December 7, 1972 directing, among other things, 
that the plaintiff and defendant shall submit the dispute herein 
| to the Interstate Commerce Commission for resolution by filing 


{ 


an appropriate petition within sixty (60) days of the date 


hereof; and 
| t 


| It appearing that the parties hereto were unable to 


{complete and file such appropriate petition within the sixty- 


1 


i. 
‘day period specified in this Court's Order of December 7, 1972; 
{ . 


land 


| : 
| It appearing that both plaintiff and defendant have 


requested this Court to extend the period within which an ap- 


_ ae ——— ee ec A A GS OE 


‘propriate petition may be submitted to the Interstate Commerce 
iCommission by thirty (30) days, it is 

ORDERED, that the plaintiff and defendant herein shall 
[nave ap tu end including March 5, 172 to file an appropriate | 
ipetition te the Interstate Commerce Commission for resolution 


wf the dispuie herein. 


“CONSENTED TO: 


‘pei Bary S Melis be bah ‘| Crowe 

Attorney for General Motors U.8.0.c. 
Corporation 

0 0 : X 
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JQINT PETITION FOR DECLARATORY ORDER. 
BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


GENERAL MOTORS CORPORATION 


) 
) 
A Corporation of the State ) 
of Delaware J 
\ 
Petitioner ) 
) 
Vv, ) DOCKET NO, 
) 
THE LONG ISLAND RAILROAD ) 
) 
#& Corporation of the Stace ) 
of New York ) : 
) 
Respondent) 
ee 


JOINT PETITION FOR DECLARATORY ORDER 


The Petitioner, General Motors Corporation, 
and Respondent, The Long Island Railroad, respectfully 


allege as follows: 


1. This is a joint petition for declaratory order 
pursuant to the authority contained in Section 5(d) of the 
Administrative Procedure Act, 5 U.S.C. §554(e), for the 
purpose of determining questions in active and actual 
controversy between Petitioner General Motors Corporation 


(hereinafter sometimes referred to as "Petitioner" or 


"General Motors"), and Respondent Long Island Railroad 
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(hereinafter sometimes referred to as "Respondent" or 
‘'"The Long Island"), and to settle an existing controversy 
concerning dardbag besucs within the primary jurisdiction 
of the Interstate Commerce Commission arising from the 
case of General Motors Corporation v. The Long Island 
Railroad, Civil Action No. 72 C 1549, United States 
District Court for the Eastern District of New York. 

By order dated December 7, 1972, the District Court 
referred to this Commission certain issues arising out 

of the suit. The Court's order is attached hereto as 


Appendix A. 


2. The issues raised by the present petition 
relate to matters arising under §1 et sea., of the 
Interstate Commerce Act, including the provisions of 


§1(9) of the Act, 49 U.S.C. §1(9), as set forth infra. 


3. Petitioner is a Delaware Corporation, with 
principal offices located in Detroit, Michigan, and is 
duly qualified and licensed to transact business in the 
State of New York. For business reasons, General Motors 


functions through several unincorporated divisions, one 


of which is the General Motors Parts Division. 


JQINT PETITION FOR DECLARATORY QRDER 

4, Petitioner's General Motors Parts Division 
‘is, and has been for some time prior to the times 
referred to in ehie peEtiion: carrying on warehousing, 
sales and distribution operations on premises which are 
located within the County of Nassau, State of New York, 
and in the municipality of Bethpage, Long Island, said 
premises being known as General Motors Parts Distribution 
Center. Said Parts Distribution Center is located on a line 
of Respondent's railroad. An existing switch connects the 


railroad line to an industry sidetrack. 


53. On said premises Petitioner receives, ware- 
houses, stores, sells and distributes automotive parts 


for vehicles manufactured and sold by General Motors 


Corporation, and otherwise carries on its general business 


activities pertinent to such operation. The great bulk 
of inbound freight is delivered by Respondent. The premises 
contain a major replacement parts warehouse and distribution 
facility servicing General Motors dealers throughout the 
metropolitan New York City area and portions of outlying 


ereas. 


6. The Long Island Railroad Company has its 


principal offices at Jamaica Station, in the City of 


a 
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New York, County of Queens, State of New York. Respondent 
is a common carrier by rail of freight and, as such, is 
subject to the provisions of the Interstate Commerce Act, 
Title 49 U.S.C. §1, et seq., and to regulations issued 
and promulgated by the Interstate Commerce Commission 


under its statutory powers. 


7. Respondent is now, and has been at all 
tines material to this Petition, a common carrier of 
property by railroad, and has been serving Petitioner's 
aforementioned operations at Bethpage, Long Island, 
New York, via a switch connection leading from Respondent's 
railroad line to a sidetrack located on property of 
Petitioner and operated by Petitioner. Although the parties 
hereto have not yet agreed between themselves as to what 
constitutes "reasonable terms" basically the connection 
was established in accordance with the terms of Section 1(9) 
of the Interstate Commerce Act, which reads as follows: 

"(9) Any common carrier subject to the 

provisions of this part, upon application of 

any lateral, branch line of railroad, or of 

any shipper tendering interstate traffic for 

transportation, shall construct, maintain, and 

operate upon reasonable terms a switch connec- 

tion with any such lateral, branch line of 


railroad, or private sidetrack which may be 
constructed to connect with its railroad, where 
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such connection is reasonably practicable and can 
be put in with safety and will furnish 

sufficient business to justify the construc- 

tion and maintenance of the same; and shall 
furnish cars for the movement of such traffic 

to the best of its ability without discrimination 
in favor of or against any such shipper. If any 
common carrier shall fail to install and operate 
any such switch or connection as aforesaid, on 
application therefor in writing by any shipper 

or owner of such lateral, branch line of rail- 
road, such shipper or owner of such lateral, 
branch line of railroad may make complaint to 

the Commission as provided in section thirteen 

of this part, and the Commission shall hear and 
investigate the same and shall determine as to 
the safety and practicability thereof and 
justification and reasonable compensation there- 
for, and the Commission may make an order, as 
provided in section fifteen of this part, 
directing the common carrier to comply with 

the provisions of this section in accordance 
with such order, and such order shall be enforced 
as hereinafter provided for the enforcement of 
all other orders by the Commission, other than 
orders for the payment of money." 


8. Petitioner normally receives approximately 
five to ten rail freight cars of auto parts every week at 


its Parts Distribution Center at Bethpage moving from various 


origins in the United States. These shipments have traditionally 


been transported in rail service. 


9. Respondent participates in and is a party 
to rates and schedules lawfully on file with the Inter- 


state Commerce Commission and Petitioner contends that 
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Respondent thereby holds itself out to transport and 
deliver automobile parts and accessories to Petitioner's 
place’ of business at ——e Island, at its pub- 
lished rates and no other, pursuant to the Interstate 
Commerce Act. In accordance with §1 of said Act, 
Respondent has heretofore provided and maintained 
the necessary switch connection with Petitioner's 
industrial sidetrack at Bethpage, Long Island, New York, 
although because of the dispute between Petitioner and 
Respondent as to what constitutes “reasonable terms", 
no formal agreement covering the maintenance and 


cperation of the sidetrack has as yet been executed. 


10. Petitioner contends Respondent is obligated 
as a@ common carrier by rail under terms of §1 of the 
Interstate Commerce Act to continue delivering rail car 
shipments of automobile parts and accessories to Peti- 
tioner's place of business at Bethpage, Long Island, 
untii the rates publiahed by Respondent are permitted to 
be canceled or service discontinued in accordance with 
the requirements of the Interstate Commerce Act. Until 
now, Respondent has done so, despite the refusal 


of Petitioner to execute the sténdard sidetrack | 


agreement offered by Respondent to all industries 
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on its line of railroad having private sidings as a result 
of their disagreement as to what constitutes “reasonable 
terms'' within the meaning of §1(9) of the Act. Because 
of Petitioner's refusal to execute such an agreement, 
Respondent has threatened to suspend service over the existing 
switch connection, which would terminate freight service to 
the Parts Distribution Center. The aforesaid agreement which 
Petitioner refuses to sign contains a clause requiring Petitioner 
to assume the cost of maintenance of the entire sidetrack 
including the track and switch connection physically located 
upon Respondent's right-of-way. Petitioner contends that 


this is an unreasonable condition which is considered 


unlawful and seeks the redress of this Commission. 


11. On or about the 30th day of October, 
1972, by letter addressed to General Motors Corpcration, 
Respondent Long Island Railroad Company threatened to place 
out of service on November 15, 1972, the switch track 
connecting the sidetrack — serves Petitioner's Parts 
Distribution Center at Bethpage, Long Island, New York 
and the main line of Respondent, unless Petitioner executed 
a sidetrack agreement with Respondent which would, among 


other things, obligate Petitioner to maintain the switch 
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connection, tracks, and other facilities owned by Respondent 
and located entirely on Respondent's right-of-way. This, 


Petitioner refused to do. 


12, The action, threatened by Respondent, would 
cause said switch to be placed out of service and would 
suspend rail cir deliveries at such private siding requiring 
such shipments to be received at Respondent's team track 
facility located at Hicksville, approximately three rail- 
road miles distant, an action which Petitioner contends 
would thereby unlawfully and illegally deprive Petitioner 
of its statutory right to receive freight service by rail 
at said premises pursuant to Section 1(9) of the Interstate 
Commerce Act (49 U.S.C. §1(9)). Further, Petitioner 
believes that the threatened action would constitute an 
abrogation of Respondent's duty as a common carrier to 
serve all shippers located on its lines of tracks as 
provided by Section l, et-seq., of the Interstate 
Commerce Act, Title 49 U.S.C., §1 et seq., requiring 
Respondent to provide reasonable rates, routes and 
service to the public and to maintain service in 
accordance with lawfully published rates unless relieved 


therefrom by order of the Interstate Commerce Commission. 
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13. Respondent contends it is not obligated 
to continue serving the private siding of Respondent, 
if Petitioner refuses to execute the standard sidetrack 


2egreement tendered it by Respondent. 


14. This disagreement between Resnondent and 
Petitioner raises the issue of whether a railroad may 
require the industries located upon its line of railroad 
to be responsible for the maintenance of the entire private 
siding serving it, including the owned portion of the track 
and switch connection located on railroad's right-of-way. 
Petitioner is willing to maintain and does maintain all 
track lying upon its own property but believes maintenance 
of track located on Respondent's right-of-way to be an 
Onerous and unreasonable act; Petitioner believes that to 
accede to Respondent's demand would constitute a violsetion 
of Section 6(1) of the Act (49 U.S.C. §6(1)) which provides 
Ln port: 

"That every common carrier subject to the 

provisions of this part shall file with the 

Comnission created by this part and print 

and keep open to public inspection schedules 

Showing all the rates, fares, and charges 

for transportation between different points 


on its own route and between points on its 
own route and points on the route of any 
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other carrier by railroad...The schedules 
printed as aforesaid by any such common 

carrier shall plainly state the places 
between which property and passengers will 
be carried, and shall contain the class- 
ification of freight in force, and shall 
also state separately all terminal charges, 
storage charges, icing charges, and all 


other charges which the Commission may 
require...'' [Emphasis supplied] 


The charge at issue here is net reflected anywhere 
in the tariffs of Respondent, and Petitioner believes it is 
an operating cost properly charveable to and incurred by 
Respondent in discharging its duty as a common carrier. 
Respondent contends that the charge in issue herein is ea 
cost properly attributable to th: maintenance of the private 
siding and is a "reasonable teri'' within the meaning of §1(9) 


of the Act. 


15. Petitioner has been, is, and continues to be 
willing to execute a sidetrack agreement with reasonable 
terms mutually benefirial to both parties, as determined by 
the Commission in this proceeding, Respondent, upon 
determination by the Commission of reasonable terms, will, 


of course, live up to its common carrier obligations. 


16. Respondent, considers the prepared sidetrack 


agreement lawful and reasonable in all respects and alleges 
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that it is similar to those executed by all other freight 
patrons located on its line of railroad. Further, it contends 
that it is entitled under §1(9) to require industries to 
assume the cost of maintaining the entire private siding 


serving its place of business. 


17. If Respondent is permitted to suspend service 
over the switch, Petitioner contends it will suffer delays, 
shortages, and serious loss of revenue, but if Respondent 
is required to maintain the switch connection and portions 
of the private sidetrack located on its right-of-way, 


it will be subsidizing Petitioner's operations and business 


since its current freight revenues are inadequate to 


cover the costs of its freight service. 


18, The subject matter of this Petition 
relates to the enforcement of the Interstate Commerce 
Act and the administrative regulations issued there- 
under, a matter within the’primary jurisdiction of the 


Interstate Commerce Commission pursuant to 49 U.o,.C, §13, 


WHEREFORE, Petitioner and Respondent 
pray that this Commission enter an order instituting 
an investigation (1) rmining the proper rule 


applicable to the private sidetrack iavolved 
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in this action, (2) de cerwinine what constitutes "reasonable 
terms'' for the maintenance and operation of a private siding 
within the meaning of §1(9) of the Act, (3) making such 
further findings as the Commission may deem advisable, and 
(4) issuing an order terminating this controversy, in 
accordance with the authority vested in it by Section 5(d) 
of the Administrative Procedure Act, 5 U.S.C. §554(e), and that 
a certified copy of its report and order be submitted to the 
United States District Court for the Eastern Distri-* of 


. 


New York. 


The action herein requrested of the Commission is 
not one that will produce any significant impact on the 
quality of the human environment within the meaning of the 


National Environmental Policy Act of 1969. 


Respectfully submitted, 
f ————— 
// IE ITE 
Benson T. Buck 
Attorney for Petitioner 
General Motors Corporation 


3044 West Grand Boulevard 
Detroit, Michigan 48202 


.- 
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Richard 


i. Stokes 
General Attorney 
The Long Island Railroad Company 
Jamaica Station 

Jamaica, New York 11435 


Februory , 1973 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Docket No. 35790 


JOINT PETITION FOR DECLARATORY ORDER - 
PRIVATE SIDETRACK - GENERAL MOTORS CORPORATION 
AND THE LONG ISLAND RAILROAD COMPANY 


OPENING STATEMENT OF FACTS 
AND ARGUMENT OF : 


THE LONG ISLAND RAIL ROAD COMPANY 


INTRODUCTION 


By joint petition, The Long {sland Rail Road Company (herein- 
after ''LIRR") and General Motors Corporation (hereinafter ''GMC"') seek 
a declaratory finding in regard to Section 1] (9) of the Interstate Commerce 
Act as to whether or not it is reasonable under all the circumstances per- 
taining for the LIRR to require GMC to bear the entire expense of main- 
taining a private switch connection and private siding even though portions 
thereof are physically located upon the LIRR's property and right-of-way. 

Subsidiary to the foregoing issue, is tne question of whether or 
not the LIRR has the right to refuse to serve such private siding if GMC 
refuses to execute the standard sidetrack agreement tendered it by LIRR. 


It is the LIRR's contention that GMC, in common with other 


shippers and receivers of freight having private sidings on LIRR's line of 
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railroad, in the face of LIRR's freight deficits, the additional expense to 
LIRR of serving such private sidings, and the benefits accruing to such 
industries from having such private siding service, should reasonably be 
required to bear the entire expense of maintaining such private siding and 
switch connection even thoug!: a portion thereof is located upon LIRR property. 
In this connection, LIRR denies the allegations or inferences of 
GMC contained in paragraphs 9, 10 and 12 of the joint petition that the line 
haul rates on freight traffic encompass the maintenance cost of the switch 


connection and private siding trackage located upon LIRR's right-of-way. 


II. STATEMENT OF FACTS 

1, LIRR is a Class I common carrier by railroad transporting 
freight and passengers in interstate and intrastate commerce, LIRR operates 
and has lines of railroad in the Counties of Suffolk, Nassau, Queens, Kinge 
and New York, all in the State of New York. It maintains interchange con- 
nections with other common carriers by rail at Long Island City and Fresh 
Pond Junction for the interstate transportation of freight shipments to and 
from points on Long Island. 

2. Within the Bethpage area, GMC maintains a building presently 
serviced by a switch connection and private siding located on the eastbound 
track of LIRR's main line with a facing point switch, The private sidings 
at Bethpage are under the jurisdiction of the district freight agent at Hicksville 
(2 miles distant) where a modern public team track facility with a capacity 
of 25 freight cars is maintained. At Farmingdale, about 2 miles eastward 


from Bethpage, the LIRR maintains an older and smaller public team track 
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facility with a capacity of 8 freight cars and which is under the jurisdiction 
of the district freight agent at Brentwood. 

3. GMC's private sidetrack and switch connection were put into 
ser ice in late 1965 and even though its predecessor in interest signed LIRR's 
standard sidetrack agreement, GMC has steadfastly refused to enter into 
the standard private sidetrack agreement tendered it by LIRR, a copy of 
which is annexed hereto as Exhibit A. Asa result of GMC's refusal to 
execute the standard private sidetrack agreement, LIRR served notice that 
on and after November 15, 1972, the GMC sidetrack would be placed out of 
service, 

4. GMC's private siding receives daily service, Monday through 
Friday and according to the records of LIRR, the traffic volume on this 


private siding since it was put into service in late 1965, is as follows: 


Year No. of cars 
1965 88 
1966 378 
1967 521 
1968 509 
1969 538 
1970 454 
1971 541 
1972 585 


During the past five years, as shown by the above figures, the 
average weekly volume of freight cars received on the GMC siding has 
varied from 8 to 11 cars, 

5. As shown by the verified statement of Nicholas C. LaRocco 
annexed hereto as Exhibit B, the average annual maintenance for the GMC 


switch connection and private siding is $3,266.80. 
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6. As shown by the verified statement of Donald M. Kadel 
annexed heretc as Exhibit C, the estimated additional cost of serving the 
GMC private siding at Bethpage, where cars must be respotted, is $10. 40 
per car when compared with placing the same cars at the modern Hicksville 
team track facility. Even if no respotting of cars is required on either 
siding, the additional cost would still amount to $4.46 per car when com- 
pared with comparable moves at the Hicksville team track facility. 

7. Based upon the average annual cost of maintaining the GMC 
switch connection and private siding trackage located upon LIRR property 
and the additional operating costs of serving that siding as compared to 
service at the team track facility, the cost per car over and beyond the 
LIRR's interchange and line haul costs amount to $15,98 per car if respotting 
is required and $10.04 per car if no respotting is required. Based upon the 
20,000 lb, billing weight of the GMC cars, these figures translate to $0. 08 
per cwt. and $0.05 per cwt. respectively. 

8. As shown by the aforementioned verified statement of 
Nicholas C. LaRocco annexed hereto as Exhibit B, prior to 1954 the 
practice of the LIRR was to require industries with private sidings to bear 
the entire cost of maintenance of the private sidetrack and switch connection 
regardless of whether it was on LIRR property or not. During the post 
World War II period through the 1960's, this practice changed in order to 


try to meet competition from other modes of carriage, particularly motor 


carriers. Since 1970, asa result of the tremendous and increasing deficits 
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incurred in LIRR freight service, this policy was changed and LIRR 
reverted back to its original practice of requiring industries to bear 

the entire cost of their private sidings. Besides all new sidetrack agree- 
ments being in the form tendered to GMC (see Exhibit A annexed hereto), 
all outstanding private sidetrack agreements having contrary clauses are 
being canceled and the Exhibit A form substituted therefor. As shown in 
Mr. LaRocco's verified statement (Exhibit B) 169 private sidings out of 

a total of 278 or almost 60 percent are now covered by this type of agree 
ment, 

9. The LIRR has sought te eliminate or minimize the problem 
of its deficits from freight service in a number of ways as shown by the 
verified statement of James L. Faraci annexed hereto as Exhibit D. It has 
sought a revision of its division of the freight revenues from interline ship- 
ments in ICC Docket 35153, The Report and Recommended Order of the 
Hearing Examiner served under date of September 24, 1971, and as modi- 
fied by Decision and Order of The Commission, Division served April 23, 
1973, would produce today approximately $1, 400, 000 in additional revenues 
to LIRR or roughly 14 percent of its deficit leaving LIRR with a deficit of 
$10,000,000 per year. Of course, a petition for reconsideration was filed 
by the other railroads which because of the modification by Division 2 of the 
Hearing Examiner's Report and Order, has prevented the matter from be- 
coming administratively final and also prevented LIRR from obtaining any 


additional revenue. The general freight rate increases, X-259, X-262, X-267 


and X-281, have not helped LIRR at all. In this respect, because of the 
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regressive, adverse effect finally recognized by the ICC and the other 
carriers, it should be noted LIRR has sought to flag out all of the general 


freight rate increases beginning with X-265 but has been unsuccessful be- 


cause of the concerted 2fforts of the other carriers in violation of § 5(a) of 
the Act apparently condoned by the ICC. In the latest general increase, 
X-295, the LIRR's flagout has finally been recognized and it is hoped that 

the resulting improvenient in its competitive situation will result in increased 
revenues and a consequent decrease in its deficit, however little and late. 

10. Asis shown by the verified statement of John E. Cremmins 
schueed hereto and made a part hereof as Exhibit E, the LIRR has during 
the past 6 years sustained substantial deficits from its freight operations. 

As stated in its Railroad Annual Report Form A, the deficit in 1972 was 
$11,461,373, an increase of $6, 592,956 over the deficit reported in 1966. 
In this connection, it should be noted that LIRR's total freight railway 
heise revenues in 1966 were $9, 379, 435 as opposed to $9, 189, 857 in 
1972, a 2 percent decrease, even though freight rates on a compounded 
basis increased well over 35 percent during the same period. 

11, As indicated by the verified statement of Joseph J, Remington 
annexed hereto and made a part hereof as Exhibit F, the GMC traffic from 
origins in Martinsburg, West Virginia to Bethpage is a deficit proposition 
whether considered on a variable cost basis or a fully allocated cost basis. 
While the traffic from Michigan and Ohio origins to Bethpage is, on the 


basis of territorial costs, marginally profitable, the fact is that territorial 


costs are not typical of LIRR costs and actually all GMC traffic is handled 
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at a loss by LIRR. Parenthetically, it should be noted that the territorial 


costs undoubtedly are not representative of the true costs of the hopelessly 


bankrupt Penn Central so that Penn Central is almost surely suffering a 


financial loss in the handling of this traffic, 
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Ii, ARGUMENT 

The fundamental issue before this Commission is whether or 
not, under all of the facts pertaining to the situation, it is an unreasonable 
condition for the LIRR to require GMC, a multi-billion dollar corporation 
receiving extra benefits from private siding service, to bear the full cost 
of maintaining such private siding and switch connection when the LIRR is 
suffering staggering deficits from its freight operations and incurs addi- 
tional costs in serving such private siding. 


A. HISTORICAL PRACTICE 
ON THE LIRR 


Regardless of what policies have been followed on other railroads, 
particularly those subject to the pressures of large corporations who are 
able to divert substantial amounts of competitive traffic, prior to 1954 the 
uniform practice on the LIRR was to require industries with private sidings 
to bear the entire cost of maintenance for the switch connection and track- 
age of the siding even though portions of it were located upon railroad owned 
or leased property. (See Exhibit B). In 1954 because of the growing competi- 
tion from other modes of carriage and the desire to attract additional industry 
to the Long Island area, this practice was changed and LIRR undertook for 
the first time to absorb the cost of maintaining the switch connections and 
portions of private siding trackage located upon LIRR trackage. In this con- 
nection, it should be noted that LIRR's Rail Form A for 1954, showed a profit 


of $2,631,025 from freight operations. By the end of 1970, as reported ir. 


Rail Form A, LIRR's freight operations were reporting a deficit of $9, 567,352 
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on total freight railway operating revenues of $10,406,787. (See Exhibit EF). 
At this point, the LIRR called a halt to its 1954 policy of subsi- 
dizing private industry and besides requiring all new industries locating on 
its line to bear the full costs of installing and maintaining their sidings, the 
LIRR began to renegotiate all outstanding sidetrack agreements to have them 
conform to this reinstated policy. As of today, approximately 60 percent 
of the agreements have been so converted and it is expected that all out- 
standing agreements will be so modified by the end of 1974, 
Thus, it cannot be argued that this requirement of the LIRR is 
new or innovative. Except for the brief 16 year period between 1954 and 1970, 


it has been the standard sidetrack practice of the LIRR throughout its his- 


tory and the LIRR's financial needs mandated the restoration of this policy 


in 1970. 


B. THE INTERSTATE COMMERCE ACT 
DOES NOT PROHIBIT A RAILROAD 
FROM REQUIRING AN INDUSTRY TO 
BEAR THE FULL COST OF MAINTENANCE 
OF ITS PRIVATE SIDING. 


Section 1(9) of the Interstate Commerce Act, in pertinent part, 


states: 


4 


"Any common carrier .... upon application.... shall 
construct, maintain, and operate upon reasonable terms 
a switch connection with any .... private side track 
which may be constructed to connect with its railroad 
.... where such connection is reasonably practicable 
and can be put in with safety and will furnish sufficient 


business to justify the construction and maintenance of 
the same ....'' (emphasis added) 


Section 1(9) of the Act goes on to state in pertinent part: 


64a 


OPENING STATEMENT OF FACTS AND ARGUMENT OF 
THE LONG ISLAND RAIL ROAD COMPANY 


"If any common carrier shall fail to.... operate any 
such switch or connection as aforesaid .... such 
shipper .... may make complaint to the Commission 
.... and the Commission .... shall determine as to 
the safety and practicability thereof and justification 
and reasonable compensation therefor ...."! 
(emphasis added) 

Thus, by the use of the language "upon reasonable terms", 
"sufficient business to justify the maintenance of the same", and ''reasonable 
compensation therefor", it is clear that the Congress did not intend by the 
enactment of Section 1(9) to require the carrier in each and every case to 
bear the entire cost of constructing and maintaining a private siding switch 
connection. In view of the language ''which may be constructed to connect 
with its railroad", the Congress clearly contemplated that the portion of 
the sidetrack constructed off railroad property was the responsibility of the 
industry. 

In regard to the switch connection on railroad property, in the 
event the parties were unable to agree, the Congress clearly intended the 
Commission to decide in the light of the facts of each individual situation 
whether it was more reasonable for the industry or the railroad to bear the 
cost of constructing and maintaining a switch connection located upon a rail- 
road right-of-way. Among the factors the Congress intended the Commission 
to consider in making its determination as to "justification and reasonable 
compensation therefor" was whether there was sufficient business to justify 


the maintenance of the sidetrack. 


In any reasonable consideration of this latter question, the Commis- 


sion must, of course, consider not only the volume of cars being handied or 
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proposed to be handled upon the sidetrack but also whether or not this 
traffic produces revenue to the carrier upon whose line the sidetrack is 
located sufficient to justify that carrier absorbing the maintenance costs. 

In the case of the GMC sidetrack at Betiipage, not only does LIRR 
contend that it does not derive sufficient revenue from the GMC traffic to 
justify maintaining the sidetrack, but when analyzed on the basis of territorial 
costs, the revenue produced by such traffic is of such a marginal level -- 
some even of a deficit level -- that it is scarcely worthwhile handling at 
all even if GMC were to pay the full cost of maintenance. However, if one 
views the territorial costs in their true light of understating the actual costs 
of the deficit-ridden LIRR freight operations, then it is clear that the GMC 
traffic to Bethpage does not cover its costs of operations and it would be 
highly inequitable and unreasonable to require LIRR to further subsidize the 
operations of a multi-billion dollar profitable corporation such as GMC by 
absorbing any of the cost of their private sidetrack whether on railroad 
property or not. 

Further, in viewing Mr. Remmington's cost analysis, it should be 
recognized that the territorial averages used are based upon 1970 costs 
whereas the freight rate levels compared with the costs are 1973 leveie:” 
Thus, the territorial averages do not take into account the cost rises of 1971 


1972 and 1973 which caused the railroad industry to obtain approximately 


1, The general freight rate increases of X-295 did not apply on traffic 
to or from LIRR and therefore it cannot be argued or said that these 
freight rates were increased subsequent to June, 1973, 
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20 percent higher freight rates ona compounded basis, . 

Thus, where the traffic itself is marginal, at best, when con- 
sidered in the light most favorable to the shipper and definitely deficit 
producing when viewed in the light of the carrier's financial records and 
operations, it is not unreasonable to expect the industry to assume the ful] 
cost of its own private siding, 

As was indicated above, Sectin 1(9) of the Act clearly contem- 
plated that a carrier may make a reasonable charge to an industry for the 
maintenance of a private siding switch connection located on railroad property. 
Further, such a reasonable charge is not a charge for transportation and need 
not be set forth in any tariff since it is a contract charge in the nature of rent. 
The Commission, Division 3, itself, so held in Merchants Refrigerating Co. 
v. N.Y. Central RR, 238 ICC 599 (1940). In this case, Commissioner 
Mahaffie in the opinion of the Commission said at page 604: 

"This is an arrangement to connect defendant's line 

with complainant's private siding, and to provide for 

the continuance and upkeep of the spur track, It is not 

a contract for transportation itself, or for the movement 

of particular shipments. The rent is payable event if no 
shipments are made, **** Section 6 of the act does not 
require the publication in tariff form of the terms upon which 

a switch connection is to be built and operated. 

"We find that the collection of the rent in addition to freight 

charges based on defendant's tariff rates to and from com- 

plainant's warehouse does not represent an overcharge, 

nor result in unreasonable or unduly prejudicial freight 


charges, The complaint will be dismissed," 


In the Merchants Refrigerating Co. case, the Commission was 
enn ee Ee oe SOs: 


mn se 


2. See X-267, X-281 and X-295., 
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dealing with a switch connection and siding trackage located upon railroad 
property and right-of-way, and whether the charge is labeled "rent" or 
is directly related to the actual cost of maintenance is immaterial as the 
decision clearly affirms the right of a railroad to levy a reasonable charge 
in such an instance. 

Thus, the Merchants Refrigerating Co. case is almost on all 
fours with the instant proceeding in regard to LIRR's legal right to assess 
a charge against GMC for the switch connection and the only issue before 
the Commission is whether or not under all of the circumstances pertaining to 
the requirement that GMC bear the entire cost of maintaining the switch 
connection and trackage is reasonable and whether or not upon the refusal 
of GMC to execute a standard siding agreement with reasonable terms, LIRR 
may refuse to serve the siding. 

C. IT IS REASONABLE FOR GMC 


TO BEAR THE ENTIRE COST 
OF MAINTENANCE, 


In the Merchants Refrigerating Co. case, the railroad in its rental 
charge not only sought to recapture maintenance costs of the switch connection 
and siding on its property but also interest on investment, taxes and amorti- 
zation of what is assumed to be part of its investment cost. In the instant 
proceeding, LIRR only seeks to have GMC bear the actual expense of main- 
taining the switch connection and siding which expense would be billable and 
payable by GMC only when the expenses were actually incurred by LIRR. 


Obviously, such an arrangement constitutes ''reasonable terms" 


within the meaning of Section 1(9) and clearly are within the area of reason- 
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ability approved in the Merchants Refrigerating Co. case. 


On the other hand, to require LIRR to absorb all or any portion of 
such costs in the face of its freight deficits anc the unprofitability of GMC 
traffic would be unreasonable, arbitrary and subject to reversal upon judicial 
review. 

D, LIRR MAY REFUSE TO SERVE GMC 
AT ITS BETHPAGE SIDING IF GMC 
REFUSES TO EXECUTE A STANDARD 
SIDETRACK AGREEMENT CONTAINING 
REASONABLE TERMS, 

Section 1(9) of the Act only requires a railroad to serve a sidetrack 
under certain conditions; namely, where it is practicable, safe and sufficient 
business justifies the construction and maintenance of the siding and then 
only upon reasonable terms. 

Assuming that the Commission finds, as it properly should, that 
it is reasonable to require GMC to bear the entire cost of maintenance and 
onrcakonatle to require LIRR to absorb any or all of such costs, then it 
would be equally unreasonable and contrary to Section 1(9) to require LIRR 
to serve the siding unless and until GMC agrees to accept such reasonable 
terms. In such case, the choice of whether or not to disrupt operations at 
the GMC plant at Bethpage is entirely within the control of GMC since LIRR 
has clearly stated it will continue to serve the track if GMC executes the 
agreement and w‘ll only discontinue service if GMC continues to refuse to 


sign such agreement, 


CONCLUSION 


GMC has sought to evade its reasonable responsibility to bear the 
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maintenance cost of a switch connection and private siding trackage from 
which it dervies exclusive benefit. By having such a siding, GMC avoids 
the expense and delay in having to unload at a public team track, truck to 
its warehouse and unload from the truck. LIRR has the burden of additional 
cest in serving the GMC siding as opposed to serving the nearby Hicksville 
team track facility and suffers the financial disability of having to handle 
the unprofitable GMC traffic. If on top of this LIRR had to absorb the cost 
of maintaining this private siding facility for the exclusive benefit of GMC, 
then such result would be inequitable, unreasonable ana unjust. 


Dated: Jamaica, New York 
August 24, 1973. 


Respectfully submitted, 


GEORGE M, ONKEN 

Attorney for Petitioner 

The Long Island Rail Road Cornpany 
Jamaica Station 

Jamaica, New York 11435 


RICHARD H, STOKES 
Of Counsel 
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AGREEMENT FOR INDUSTRY TRACK 


easiness sien 


THIS AGREEMENT. made thia_—____9.9.$42——________day ofp $y —-—-19._gp 
between The Long tland Rail Road Company ae SMI ME MS NCAR CU ANS ew A BNa Meals RISE AU LEU NL OMI he AraC ele ESQ epee Ee wrt NMA Vat 


called the 


Industry : 
WITNESSETH, v 
WHEREAS, the Industry desires tre-k facilities, bereinafter called side track, for the economical and convenient conduct of 
the business of the Industry, at or near... BO Uhaemge— eS oe ee station, 
Nips UAE coer are Ph See seca arate tae Ceara yy 8. Raw tae en State of New York 


described as follows: 
Se Afatent G.45 whiece ecet of Getigege Statice , 
Pin? 8 heaae eTrsred 


eal 
Ss peroneal y . ddgrna®. {om + hapagity- § a emmve te the right te 

is pqecentie with plan owmbered....____.__¢y CC ——_ Padnt € 

a 


Son ea ea ee ae hereto attached and made 


denigrated—es 
part hereot: 

NOW, THEREFORE, in consideration of the covenants and agreements herein contained, it is mutually agreed that the said 
wide track shal! be eonstsucted-and. maintained, and tke Railroad Company hereby agrees to operate the same under the following 
Serms aud conditions: 


RIGHT-OF-WAY. 


1. The Industry shall provide, vataout cost to the Railroad Company, all necessary land or property outside of the right-of- 
way of the Paiiread Company, ~ red for the proper eonsteiction—ad. operation of said side track, seid amount of land or 
property to 3: satisfactory to the wd Company. 


The cost and expense of p: or complying with any ordinance, order, permit or cousect whatsoever required by Municipal, 
age et! — lawfully constst: aed ‘ities for the sexstewetionmmaintenance, operation and use of said side track shall be borne 
ndustry. 


The Rallrcad Company shall have the right to enter upor the property of the Industry, fer the purpose Of -cqqetruatingy-eriaia- 
toining-end. ozerating said track. 
CONSTRUCTION. 


Bo~ Fie -neet ed oncureiiag: 
herewith, shall be borne as follows: 
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If the Railroad Compafy performs any construction or repair work on account of and at the expense of the Industry, the latter 
agrees to assume and 


The cost of she work, plus the usual percentages added for overhead. This cost includes the charges for use of work trains 


MAINTENANCE. 
3. Said side track shall be maintained (including removal of ice and snow) and renewed to the satisfaction of the Railroad 
Company; the work shall be performed and the cost thereof borne as follows: 


{The sidetyact. boayeur Petets A aid B shell be naintinined Oy the Raikgeed Company, the 
cost of auch maintensnee te b« fugaid ta it by tee iniestry free tise te thee upon 
rendition ef d41)s thepedar. 


Setwoen Putucs 6 ond C by the industry 
OWNERSHIP. 


4. The title and ownership of said side track shall be vested as follows: 


Retewnn Poduts A end B ia the Rallrend 
Between Points B and C ia the Sadustry. 


USE. 


5. Th: Railroad Company shall have the right to use the whole or any part of said side track, provided such use shall not 
anreasonably ,nterfere with the use thereof by the Industry. 

Neither party hereto shall permit or authorize the use of said side track by or for the benefit of any other person, firm or cor- 
poration not one of the parties hereto without the written consent of the other party. The Industry shall not assign this contract of 
any rights thereunder, without the written consent of the Railroad Company. The Railroad Company retains its own right to con 
struct and use additional switch connection with that portion of the side track owned by itself when additional side tracks outside 
the provisions of this agreement may be necessary in the conduct of its business. 


CHANGES OR ENLARGEMENTS. 


6. If any change, rearrangement, extension or enlargement of said side track or its structures shall at any time Le necessary 
by reason of any change in the Railroad Company’s track or tracks, or because of any change in the operating practice of the Rail- 


road, the Railroad Company shail not be required to bear any expense resulting therefrom except with respect to the portion of 
the side track owned by it. 


CLEARANCES. 


7. The Industry shall at all times hereafter establish and maintain on its property a clear and safe space above and on each 
side of the side track sufficient to insure the safety of employees and equipment of the Railroad Company, and the Industry shall 
indemuify and save harmless the Railroad Company from loss, damage and expense for failure so to do. 

The Industry shall observe and comply with all rules and regulations of the Railroad Company governing the handling of 
inflammable liquids, including loading and unloading of tank cars, the location of racks and storage tanks, and protection of oil 
sidings from danger duc to stray electric currents. 


FIRE. 


8 It is understood that the movement of railway locomotives involves some risk of fire, and the Industry assumes all 
responsibility for and agrees to indemnify the Railroad Company against loss or damage to property of the Industry or to property 
upon its premises, regardless of Railroad Company negligence, arising from fire caused by locomotives operated by the Railroad 
Company on the side track, or in its vicinity, for the purpose of serving the Industry, except to the premises af the Railroad Company 
and to rolling stock belonging to the Railroad Company or to others, and to shipments in the course of transportation. 


LIABILITY OTHER THAN FIRE. 


5. The Industry also agrees to indemnify and hold harmless the Railroad Company for loss, damage or myury From any act 
or omission of the Industry, its employees or agents, to the person or property of the parties hereto and their cmployees, and to the 
person or property of any other person or corporation, while on or about the side track. If any claim or lability, other than from 
fire caused by locomotives as aforesaid, shall arise from the joint or concurring negligence of both parties hereto it shall be borne 
by them equally. The Industry also agrees to indemnify and hold harmless the Railroad Company for loss, damage or injury of any 
nature resulting from operation by the Railroad Company over the tracks of the Industry when such loss, damage or injury is due 
to any unsafe condition of the premises of the Industry. 
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DISCONTINUANCE. 


10. Any and all loss or damage sustained by the Industry in consequence of any temporary or permanent elimination of said 
side track, shall be assumed by the Industry, or in event the disposition o1 the property of the Railroad Company, or its future use or 


development shall make it impracticable in the judgment of the Railroad Company to continue the connection. the Industry hereby 
waives any and all claims therefor. 


CANCELLATION, TERMINATION AND REMOVAL. 


11, This agreement shall be terminable upon ninety (90) days’ written notice from either party to the other. 
Upon termination of this agreement the Railroad Company shall have the right to enter upon the property of the Industry and 
remove any or all of the material owned by the Railroad Company, and shall not be liable to account in any way to any one for any 


monies paid or expended on account of any of ‘he track or tracks covered by this agreement, nor for any damages resulting from the 
removal of any or all of the material owned ‘y the Railroag Company. 


right-of-way line, which was paid for by the Industry, shall become the prop of and b erred TO Tie dustry, the latter bearing 
cost of salvaging. If the materia! be not-rceclaimed-by-the TMdustry within sixty (60) days after receipt of written notice, the 


Until terminated as hereinbefore provided, this agreement shall inure to the benefit of and be binding upon the parties hereto, 


their heirs, executors, administrators, successors and assigns. ‘ 
at—jamadceSretton—pet dine ,Sutpeinevtevard : 


IN WITNESS WHEREOF, the parties hereto haxe executed this agreement at Jamaica Station Building. Sutphin Boulevard 
and Archer Avenue, Janiaica, Borough and County of Queens, City and State of New York, the day and yeai first above written 


WITNESS: (For Railroad Company) THE LONG ISLAND RAIL ROAD COMPAN 


WITNESS: (For Industry) 


Note :— 
EXECUTION BY INDUSTRY :—In case the Industry is 


an tnd 
this seal; if the Industry ie a corporation, insert the full mame of the corporation and bave agreement 
by ies Secretary, and ite corporate seal affixed. 


lasued 
January 9, 1952. 


“+41 Counsel 


eorge M. Onken 


cr 
= 


73a 


EXHIBIT A, ANNEXED TO FOREGOING OPENING STATEMENT OF LIRR 


If the Railroad Company performs any construction or repair work on account of and at the expense of the Industry, the latter 
agrees to assume and pay: 

The cost of the work, plus the usual percentages added for Overhead. This cost includes the charges for use of work trains 
and hand and machine tools, as well as all labor, material and appliances, There shall also be added the cost of insurance protecting 
the Railroad Company from loss or damage for which it may be legally liable by reason of injury to persons or damage to property ; 
provided, if the locomotive of the work train causes damage by fire to any property mentioned in Article 8 hereof, such loss or 
damage shall be borne by the parties hereto as provided in said Article & 

MAINTENANCE, 

3. Said side track shal! be maintained (including removal of ice and snow) and renewed to the satisfaction of the Railroad 

Company; the work shail be performed and the cost thereof borne as follows: 
Tho sidetrack between Points ''A" and "'G" shall be maintained by the Railroad Company, 
the cost of such uaintenance to be paid by the Industry. The Railroad Company will 
proceel with the necessary repairs upon receipt of written authority fram tho Industry 
Between Points "G' and "H" by the Industry 
OWNERSHIP. 
4. The title and ownership of said side track shall be vested as follows: 
Between Points "A" and "H" in the Railroad 


ARN AERIS EE AEE ANE LOIN A ADE MEE 1 ERIE PROSPER 


| 
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My name is Nicholas C. La Rocco, and I am Manager- 
Engineering Contracts and Agreements for The Long Island Rail Road 
Company, joint-petitioner herein and hereinafter referred to as "LIRR." 
Among my duties, { have responsibility for the various contracts between 
the LIRR and the industries having private sidings along its right-of-way. 

Prior to 1954, the practice of the LIRR was to require industries 
to bear the entire cost of maintaining private sidings and switch connec- 
tions even though portions thereof were located on LIRR property. In 
November of 1954, this policy was changed by resolution of the Board of 
Directors in order to meet the increasing competition of other modes of 
competition and to attract additional industry to Long Island, (a copy of 
the Board resolution dated November 10, 1954, is annexed hereto and 
made a part hereof as Exhibit 1). 

In September of 1970, faced with soaring deficits from freight 
operations, the LIRR was forced to recind this policy and revert back to 
its pre-1954 policy of requiring industries to bear the entire cost of main- 
tenance. Since that date, we have renegotiated some 169 sidetrack agree- 
ments out of a total of 278 to reflect this policy and hope within the course 
of the next year to have all of the agreements so renegotiated. 

The average cost to LIRR of maintaining a main track switch 
connection in diesel territory such as GMC's switch connection at Bethpage 
is $2, 908. 00 and the average cost of maintaining private siding trackage on 


railroad property is $0.92 per linear foot. In the case of the GMC private 
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siding, besides the switch connection there are 390 linear feet of siding 
trackage located on LIRR property. Thus, the average annual maintenance 
expense for this portion of the private siding would total $3, 266. 80 
($2,908. 00 plus $0.2 x, 390). 

The GMC private sidetrack was constructed and put into 
service in late 1965. Since that time, GMC has refused to execute the 


standard private siding agreement tendered by LIRR. 


fel ile ¢ “ fay 


NICHOLAS C, LA ROCCO 
VERIFICATION 


STATE OF NEW YORK) 
ee! 

COUNTY OF QUEENS ) 
NICHOLAS C, LA ROCCO, being duly sworn, deposes and says 


that he has read the foregoing statement, knows the contents thereof, and 


Ten ee e £ {G- waitin 22 


NICHOLAS C, LA ROCCO 


that the same are true as stated. 


Subscribed and sworn to before 


me this 24th day of Aygust, 1973. 


/ 
A 


i: 4 
Dod ie Jat kL, 
Maty Gallo 


Notary Public, State of New York 
No. 521365325, Suffolk County 
Term Expires March 30, 1975. 
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THE LONG ISLAND.RAIL ROAD COMPANY 
Office of the Secretary 


10th November, 1954 


Dear Sir: 


At a meeting of the Board of Directors this day, the fol- 
lowing action was taken: 


RESOLVED that the Board approves and authorizes the adoption of 

a refundable ruarantee deposit policy in connection with the 
construction of new sidetracks, The past practice has been for 
the industry desirines a sidetrack to pay for the construction of 
the entire sidetrack from point of switch to end of track. Ower= 
ship of track from point of switch to right-of-way line was as- 
sipned to the railroad by the industry who were responsible for 
maintenance of entire track, including portion assigned to rail- 
road, Under the new policy the industry will pay the cost of 
construction of the portion of the sidetrack beyond the right-of- 
way line ani will deposit with the railroad a sum equivalent to 
the cost of construction of the portion of the sidetrack on the 
railroad's right of way, such deposit to be refunded to the in-. 
dustry in amounts equivalent to $5.CO per car for each car re- 
ceived at or shipped from the sidetrack during the five years in- 
mediately following construction thereof, on which The Long Island 
Rail Road Company's earnings are $45.00 or more. The portion of 
the sidetrack between the point of switch and right-of-way line 
will be the property of the railroad and the railroad is responsi- 
ble for the maintenance cost of that portion of the sidetrack. 


Yours truly, 


ae 


: ecreta 
Mr. T. M. Goodfellow 1 


Vice President ani General Manager 'e: 
Mr, Lawrence Chaffee 
General Attorney » ae 

| 


Mr, F, Aikman, Jr, Mr, R. I, Kistler 
Engineer Maintenance of Way Comptroller 


Mr. K. M. Potter 


, Mr, N. J. Aydelotte 
Freight Traffic Manager 


Manager of Real Estate, 
Purchases and Insurance 
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My name is Donald M. Kadel, andI am Assistant Freight 
Train Master for The Long Island Rail Road Company, joint petitioner 
herein and hereinafter referred to as LIRR. In such position, I have 
supervisory responsibility for and a personal knowledge of the freight 
operations of the LIRR, particularly the freight operations covering the 
service for GMC's s ‘ing at Bethpage. 

All of the 35 freight cars handled by WUIRR during June 1973 
to GMC at Bethpage and shown in the study of Joseph J. Remington sub- 
mitted simultaneously herewith were received in interchange from the 
Penn Central Transportation Co. at Fresh Pond Junction, Queens County, 
New York. These cars would be received in interchange in a train con- 
taining three blocks at approximately 10:30 p.m. and would be picked up 
by a LIRR road freight at 11:59 p.m, The LIRR road freight would pull 
the three blocks off of the interchange track, around the wye to the LIRR 
yard at Fresh Pond where it switched and set out the Long Island City 
block and the Fresh Pond biock before proceeding to Holban Yard with the 
remaining third block. 

Following arrival at Holban Yard at approximately 2:30 a.m., 
the train would be set out on two Wastes where it would then be classified 
into appropriate blocks for movement beyond, After classification, the 
block containing the GMC cars would be moved up to the outbound yard at 
Hillside where a road freight would pick them up at about 11:00 p.m. and 


move them out to Wellwood Terminal arriving at about 1:00 a.m. where 
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the GMC cars would be set out along with other cars for that general 
area. 

The next morning at approximately 8:00 a.m. the cars would 
be picked up by a westbound freight and the GMC siding would be switched 
at about 11:00 a.m. GMC normally only holds ‘cana for 24 hours and the 
next day the empty would be switched out at 11:00 a.m. and be brought 
back to Wellwood Terminal, arriving about 4:00 p.m. 

At approximately 8:00 p.m. the empties would be picked up at 
Wellwood Terminal l), a road freight and returned to Holban Yard. The 
ne | morning it would be classified for return to Penn Central ard would 
depart from Holban at 3:59 for Fresh Pond where it would be interchanged 
back to Penn Centra! at about 6:30 p.m. 

In serving the GMC siding at Bethpage, it can be seen that the 
road freight hauling the cars eastward must pass not only the public team 
track facility and yard at Hicksville but also the GMC siding, proceeding 
approximately another 2.5 miles beyond that point, to Wellwood Terminal, 
following which they must be back hauled to Bethpage for setting out on the 
siding. This additional movement is required because the GMC siding has 
a facing point switch connection on the eastbound main line, 

In comparing the cost of servicing the GMC private siding 
at Bethpage compared with the cost of placing the cars at our 
modern team track facility at Hicksville, it must be noted that the 
Bethpage switching must be done through the interlucaing and it 
not only involves switching an electrically interloc ked facing point 


switch in an eastbound direction on an eastbound main line track but also all 


80a 


EXHIBIT C, ANNEXED TO FOREGOING OPENING STATEMENT OF LIRR 


switching moves her« are subject to delay by passenger moves, 


The GMC siding has a capacity of four cars and if four empty 


cars are ready to be removed and four loaded cars are to be placed, I 


estimate the time to switch the siding to be about 45 minutes. However, 
if any of the cars on the siding are not empty and have to be respotted 
along with the placement of the loaded cars, the switching time would have 
to be doubled to 90 minutes. 

The switching of comparable cars at the Hicksville team track, 
because there is not only a lead track, but also a runaround track, takes 
only 15 minutes where no cars have to be respotted and 20 minutes where 
one or more of the cars has to be respotted. 

A table of costs comparirg the two switching operations at these 


two points is as follows: 


Bethpage Hicksville 

45 min, 90 min, 15 min. 20 min. 
Engineer @ $7. 72/hr. 65.79 | Sra. $6 $1.93 $25.57 
Conductor @ $7. 72/hr. BTL 11.43 r. 93 2.55 
2 Brakemen@ $6. 83/hr. ea. 10.24 20, 48 3.42. 4,50 
Total Labor $21.74 $43.49 $7.26 $ 9.68 
One 1000 hp diesel @ 
GMA rate $6, 70/hr. 5,03 | 18. 08 ee ee eee 
Total cost (4 cars) £26, 01 $53.54 $8.94 $11.92 
Cost } car § 6.69 $13. 38 $2.23 $2.98 


(Verified by Donald NM. Kadel, August 24...) 1973.)) 


Bla 


EXHIBIT D, ANNEXED TO FOREGOING QPENING STATEMENT OF LIRR 


My name is James L, Faraci, andI im General Freight Agent 
of The Long Island Rail Road Company, Petitioner herein (héreafter LIRR) 
and in such capacity I have responsibility for freight rates and divisions 
thereof and all other related matters, and 1 am familiar with the freight 
service requirements of our patrons, the nature of their traffic and we 
maintain statistics pertaining thereto. 

Annexed hereto and made a part hereof as Exhibit 1 are photo- 
copies of 38 waybills covering the freight cars handled by LIRR to the 
GMC siding at Bethpage and shipped during the month of June, 1973. These 
waybills show the rates under which this traffic moved from the various 
origin points to destination at Bethpage. These rates have been recheci._4 
and I believe them to be the true, proper and legal rates for such traffic. 

From the records kept by the LIRR as compiled by my office, the 


cars received by GMC at its Bethpage siding since 1965 are as follows: 


1965 88 cars 
1966 378 cars 
1967 521 cars 
1968 509 cars 
1969 538 cars 
1970 454 cars 
1971 541 cars 
1972 585 cars 


As shown by the verified statement of John E. Cremmins sub- 
mitted simultaneously herewith, the LIRR during recent years has sustained 
extensive deficits from its freight operations. In an effort to eliminate or 


reduce its deficits in this regard, the LIRR in 1969 commenced a proceeding 
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before this Commission seeking a revision of its divisions of the freight 
revenue. In this proceeding the Commission, by Division 2, has ordered 

a change in LIRR's divisions which will produce an anticipated additional 
revenue to LIRR of approximately $1,400,000 per year. However, because 
of appeals, this order has not yet become final and in any event, it will 
only reduce the de‘icit by about 14 percent leaving LIRR with an annual 
deficit from freight operations of about $10,000, 000. 

The general freight rate increases since 1968 have not helped 
LIRR in the slightest since the loss of traffic suffered by LIRR during this 
period has almost exactly equaled the percentage of the rate increase which 
was imposed over the objection of LIRR. In the latest increase, X-295, the 
LIRR's flagout has finally been recognized and the tariffs contain the ap- 
propriate Exception. It is hoped that the resultant rate differential, by 
improving LIRR's competitive situation, will enable it to retain its present 
traffic and possibly recapture some of what has been lost in the past. 

In paragraph 10 of the joint petition, GMC contends that LIRR 
cannot discontinue service to its Bethpage private sidetrack unless and 
until it canceled the rates published covering this traffic. Such a conten- 
tion is obviously ridiculous, since the rates published as well as freight 
rates generally are from an origin station to a destination station and are 
not published from a private siding to a private siding. It is elementary 


that if for any reason, whether act of God, force majeur, carrier action 


or any other reason, the GMC siding was put out of service, GMC would 
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still be able to receive its traffic at any adjacent public team track 
facility under the same rates and tariffs, In this regard, when consider- 
ing the establishment of line haul rates, it is not the usual practice to 
differentiate between deliveries at public team tracks and deliveries at 
private sidings as any additional costs for handling and maintenance of 


a private siding is hindled as a separate matter not involving freight rates 


between the individual carrier and the industry. 


My office turnished to Mr. Remington, for use in his cost 
analysis, the short line miles for the involved traffic between the various 
origin points and ''New York, N. Y.'' and these figures were obtained from 
Trunk Line Central Territory Railroad Freight Tariff E-1009-A; ICC-C- 


391, B.B. Maurer, Agent, 


(Verified by James L. Faraci, August 24/1973.) 
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EXHIBIT D, ANNEXED TO FOREGOING OPENING STATEMENT OF LIRR 
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EXHIBIT D, ANNEXED TO FOREGOING OPENING STATEMENT OF LIRR 
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EXHIBIT E, ANNEXED TO FOREGOING OPENING STATEMENT QF LIRR 


My name is John E. Cremmins and I am Manager-Corporate 
Accounting for joint petitioner herein, The Long Island Rail Road 
Company (hereinafter "LIRR"). In such capacity I have supervisory 
and administrative responsibility for the books of account and 
financial records of the LIRR, from which the Annual Rail Form A 
Reports are compiled for filing with the Interstate Commerce 
Commission. 

I have reviewed the Annual Rail Form A Reports filed by 
the LIRR with the ICC for the years 1966 through 1972, inclusive, 
and for each of such years have set out in my Exhibit 1, annexed 
hereto and made a part herec”,the freight revenues «:7 freight 
expenses for LIRR and then show the net loss or defielit for 


freight operations for each such year. 


VERIFICATION 

STATE OF NEW YORK ) 
COUNTY OF QUEENS ) meee 
JOHN E. CREMMINS, being duly sworn, deposes and says 


thet he has read the foregoing statement, knows the contents 


thereof, and that the same are true as stated. 


Subscribed and sworn to before 
me this 24th day Y can 1973, 


ee : Gols (SEAL) 


ary Gallo 
Notary Public, State of New York 
No. 52-1365325, Suffolk County 


2 Awe 


Revenue 
Freight 
Switching 
Demurrage 
Rents 
Misc. 


Total Revenue 


Expense 

Maint. of Way 
Maint. of Equip. 
Traffic 
Transportation 
General 


Total Expense 


Net Revenue RR Oper. 
Railway tax accruals 


RR Gperating Income 


Rent Income 
Reuts Payable 
Net Rents 


Net Loss 


S.urce: 


1972 1971 
$8,656 ,685 $9,872, 560 
41,290 44,530 
451,913 460, 246 
17,559 12,960 
2410 8, 6 882 
$9,189,857 $10,427,118 
2,411,494 2,427,405 
2,235,388 2,326,093 
335,652 328, 768 
10,200,953 11,647,738 
2,455,492 2,099, 336_ 
$17,638,979 $18,829, 340 
($8,449,122) ($8,402,222) 
893,577 973, 360 
(9,342,699) (9,375,582) 
97,210 10,001 
2,215,884 2, 336 836 
2,118,674 2, 326,835 
($11,461, 373) 


FREZGHT LOSSES FOR THE YEARS 1966 THRU 1972 


LIRR 


($11, 702,417) 


Railroad Annual Reporc Form A 


1970 


$9,592,431 
41,212 
715,998 
18,696 


38,450 


$10,406 , 787 


2,197,681 
2,246 ,828 

212,487 
10,515,605 
1 


2341 ,533 


$16,514,134 


($6,107, 347) 
996 ,574 
(7,103,921) 


22,237 


2,486 , 168 


2,463,931 


($9,567,852) 


1969 1968 
$9,118,600 $9,224,993 
11,226 11,424 
721, 308 612, 302 
15,443 13,729 
44,038 52,214 
$9,910,615 $9,914,662 
1,920,503 1,614,032 
1,974,862 1,747,639 
291,333 295,681 
9,083,569 8,465,952 
1,158,706 1,108,682 _ 
$14,428,973 $13,231,986 
($4,518,358) ($3,317,324) 
927 , 808 847,723 
(5,446,166) (4,165,047) 
58,656 85,274 
3,049,885 2,882,635 
2,991,229 2,797, 361 
($8,437,395) ($6,962,408) 
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Exhibit E 
1967 1966 

$8,947,897 $8,754,028 
8,826 7,992 
589,693 563,630 
15,061 14,648 
34,105 39,137 
$9,595, 582 $9,379,435 
1,709,620 1,769,059 
1,487,620 1,290,634 
333,806 358,995 
8,022,254 7,135,002 
910,597 875,780 
$12,463,897. $11,429,470 
($2,868, 315) ($2,050,035) 
777,473 693,545 
(3,645,788) (2,743, 580) 
53,856 77,282 
2,435,440 2,202,119 
2, 381, 584 2,124,837 
($6 ,027, 372) ($4,868,417) 


Totals 


$64,167,194 
166 , 500 
4,115,090 
108 ,096 


267,176 


$68,824 ,056 


14,049,794 
13, 309,064 
2,156,722 
65,C71,073 


9,950,126 


$104,536,779 


($35,712,723) 
6,110,060 
(41,822, 783) 


404,516 


17,608, 967 


17,204,451 


($59,027,234) 
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EXHIBIT F, ANNEXED TO FOREGOING OPENING STATEMENT OF LIRR. 


My name is Joseph J. Remington, and I am a transportation 
consultant maintaining offices at 532 N. Washington Street, Alexandria, 
Virginia. I have been an independent transportation consultant since 1957 
and prior to that I was employed by William B. Saunders, a transportation 
consultant, as a transportation cost analyst. I have testified before the 

u : 
Commission as a tra: -portation cost analyst in many proceedings including 
Dockets 29885, 31358 and 33145. In addition, I worked with Ford K. Edwards 
when he was retained by the State of New York in connection with the ac- 
quisition in 1966 of the LIRR from the then Pennsylvania Railroad Co. I 
have also testified in vonie ction with various railroad merger proceedings 
including the Norfolk and Western Ry-Chesapeake and Ohio Ry proceeding 
and the Norfolk and Western Ry Inclusion of Erie Lackawana Ry proceeding. 

At the request of the LIRR, I have made a cost analysis of GMC 
traffic from various origins to destination at Bethpage, Long Island, A 
copy of such cost analysis is annexed hereto and made a part hereof as 
Exhibit i. In making this cost analysis, I was furnished by the LIRR with 
38 waybills on such traffic originating during the month of June 1973. As 
indicated by the verified statement of James L,. Faraci, the freight rates 
shown on such waybiils ae the various movements had been rechecked and 
found to be proper, iawful and accurate and I thereby have utilized such 
freight rates in my cost analysis. 


In developing the cost figures in my Exhibit 1, I utilized RAIL 


CARLOAD COST SCALES BY TERRITORIES FOR THE YEAR 1970, State- 


ment No, 1Cl1-70 as compiled and published by the Interstate Commerce 


125a 
EXHIBIT F, ANNEXED TO FOREGOING QPENING STATEMENT OF LIRR 
Commission, Bureau of Accounts. For the development of the cost 
figures on this traffic, I used the territorial averages for Region Il, 
Table 3, The short line miles for the traffic between origin and 'New 
York, N. Y.'' were furnished by the LIRR which they obtained from Trunk 
Line Central Territory Railroad Freight ann E-1009-A;ICC-C-391, 
B.B. Maurer, Agent. I estimated actual miles from New York, N. Y. 
to Selkirk and back to Fresh Pond at 225 miles and as shown by LIRR of- 
ficial timetables, the distance from Fresh Pond to Bethpage is 24 miles. 
I used through train line haul costs for all movements except 
for Martinsburg origin traffic in which case, I used average train costs. 
On all movements from Fresh Pond to Bethpage, I used way train costs. 
As shown by my Exhibit 1, the GMC traffic from Martinsburg, 
West Virginia to Bethpage is a deficit movement for the railroads whether 
considered on the basis of variable costs or fuily allocated costs. The 
traffic from Michigan and Ohio origins does produce a contribution for the 
railroads both on a variable cost basis and on a fully allocated cost basis. 
When the 38 shipments as a whole are considered, the deficits produced by 
the Martinsburg traffic so offsets the contribution from the Michigan and 
Ohio traffic, that the profitability of the traffic to the railroads becomes 
deiecasiy marginal at best and when considered in light of the costs of Fs 
maintaining the switch connection and trackage, the value of the traffic to 
the railroads and LIRR in particular becomes very questionable. 
When one looks at the freight operating deficits reported by LIRR 
in its annual Rail Form A which deficits are set forth in the verified state- 


ment of John E. Cremmins, submitted simultaneously herein, and at the 
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EXHIBIT F, ANNEXED TO FOREGOING OPENING STATEMENT OF LIRR 


nature of the LIRR's handling of the involved traffic as detailed in the 
verified statement of Donald M. Kadel, submitted simultaneously herein, 
one can only conclude that the territorial average costs do not accurately 
reflect LIRR's true costs of operations for handling the CMC traffic and 
that actually LIRR sustains a substantial loss in the handling of this traf- 


fic. 


(Verified by Joseph J. Remington, August 24, 1973.) 
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Cars 


S.L. Miles to Fresh Pont 
Actual Miles to Fresh Pond 
(line 2 x 1.17) 
Estimated Miles to & from Selkirk 
Actual Miles Fresh Pond to Bethpage 
Billed Cwt. (average) 
Through train car mile unit cost 
Average train car mile unit cost 
Through train car mile cost per cwt. 
(Line 7 + line 6) 
Average train car mile cost per cwt. 
(Line 8 -- Line 6) 
Cwt. mile unit cost -through train 
Cwt. mile unit cost-average train 
Variable line haul cost per cwt. mile 
(Lines 9 or 10 + lines 11 or 12) 
Carload unit cost at origin 
Carload Unit cost at origin per cwt. 
(Line 14 -+ line 6) 
Cwt. unit cost 
Wariable terminal cost per cwt. 
{Line 15 -- line 16) 
Line haul cost per cwt. to Fresh Pond 
(Lines 3 & 4 x line 13) 
Variable cost per cwt. to Fresh Pond 
(Line 17 -- line 18) 
Cost per cwt. Fresh Pond to Beth- 
page - way train: 


NESTED AUTO PARTS TO BETHPAGE, LONG ISLAND 


Special Purpose Box Cars - 1970 Region Ii Costs 


Grand Blanc, 


Mick. 
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24 
200 
36. 603¢ 


. 1830¢ 


-O113¢ 


. 1943¢ 
5032¢ 
25. 1 6¢ 

.032¢ 

25.192¢ 


149.417¢ 
174. 609¢ 


Pontiac, 
Mich. 


24 
200 
36. 603¢ 


. 1830¢ 


01134 


.1943¢€ 

50324 
25. 16¢ 

. 032¢ 
25. 192¢ 


147. 474¢ 
172. 666¢ 


Waterford, 
Mich. 


24 
200 
36. 603¢ 


. 1830¢ 


. O113¢ 


. 1943¢ 
5032¢ 
25. 16d 

. O32¢ 

25. 192¢ 


147. 474¢ 


172. o06¢ 


Flint, 
Mich. 


202 
36, 603¢ 


. 1812¢ 


-O0113¢ 


.1925¢ 
5032¢ 
24. 91¢ 

. 032¢ 

24. 942¢ 


149. 417¢ 
174. 359¢ 


Lansing, 
Mich, _ 


24 
200 


36, 603¢ 


. 1830¢ 


.0113¢ 


.1943¢ 
5032¢ 
25. 16¢ 

. 032¢ 

25. 19z¢ 


160, 686¢ 
185. 878¢ 


Toledo, 
Ohio 


24 
200 
36, 603¢ 


. 1830¢ 


. O113¢ 


. 1943¢ 
5032¢ 
25, 167/ 
. 032¢ 
25. 192¢ 


151.943¢ 
177.135¢ 
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V.S. Joseph J. Remington 


Martinsburg, 


WwW. Va. 


17 
257 

301 
229 
24 
205 


36. 726¢ 


. )1924 
. 0173¢ 
. 1905¢ 
5032¢ 
24. 55¢ 
. 032¢ 
24. 582¢ 


102, 202¢ 
126. 784¢ 


Total 
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Exhibit 1 (Con't.) 
V.S. J.J. Remington 


Grand Pianc, Pontiac, Waterford, Flint, Lansing, Toledo, Martinsburg, Total 
Mich Mich. Mich. Mich. Mich. Ohio  W. Va. 


‘da LIG(IHxg 


Carload unit cost at destination per cwt 25. 16¢ 25. l6éd 25. 16d 24.91¢ 25.164 25. 16¢ 24. 55¢ 

{Line 15) 
Way train car mile unit cost 46. 491d 46. 491¢ 46. 491¢ 46.491¢ 46.491¢ +6. 491¢ 46.491¢ 
Way train car mile cost per cwt 

(Line 22 =~ line 6) . 2325¢ . 2325¢ . 2325¢ .2302¢ .2325¢ . 2325¢ . 2268¢ 
Way train cwt. mile unit cost . 01 76¢ . 01 76¢ . O176¢ ~ ,O176€ .0176¢ .0176¢ .0176¢ 
Way train cost per cwt mile 

(Line 23 -— line 24) . 2501¢ . 2501¢ . 2501¢ .2478¢ .2501¢ . 2501¢ . 2444¢ 
Line haul cost per cwt-Fresh Pond to 

Bethpage (Line 5 x line 25) 5, 002¢ & 002¢ 5. 002¢ .947€ 6.002¢ . 002¢ 5. 866d 
Variable cost per cwt to Bethpage 

(Line 21 -- line 26) . 162¢ 31. 162¢ 31. 162¢ -857¢ 31, 162¢ 1. 162¢ 
Variable cost per cwt -origin to des- 

tination (Line-+9 -- line 27) 206¢ 204¢ 205¢ 217¢ 208¢ 
Constant Cost per cwt mile .O12i¢ -GLZi¢ : .0121¢ .O121¢ .O121¢ 
Constant cost per cwt. . 705¢ . 705¢ 2. .705¢ 2.705¢ . 7054 
Constant cwt mile cost per cwt 

(E lines 3, 44 5x line 29) . 595¢ . 474¢ é 9.595¢ 10.297 , (53 
Fully allocated cost per cwt 

(E lines 19, 27 & 31) 215¢ 213¢ 215¢ 218¢ 
Revenue per cwt 239¢ 239¢ 239¢ 241¢ 
Profit (or loss) per cwt-Variable costs 33¢ 35¢ 34¢ 33¢ 
Profit (or loss) per cwt-Full costs 24¢ 26¢ 24¢ 23¢€ 
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STATEMENT OF FACTS AND ARGUMENT OF GENERAL MOTORS CORPORATION. 
BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


GENERAL MOTORS COKPORATION 


A Corporation ot the State 
of Delaware 


Petitioner 


THE LONG ISLAND RAIL ROAD 


A Corporation of the State 


) 
) 
) 
) 
) 
v. ) DOCKET NO. 35790 
) 
) 
) 
) 
of New York ) 
) 
) 


Respondent 
STATEMENT OF FACTS AND ARGUMENT 
I 


Introduction 


This proceeding asks for a declaratory finding as | 
to the lawfulness of a rail carrier's demand that a shipper 
be required to maintain a railroad owned switch connection 
between an industrial sidetrack and the carrier's main line, | 
when the switch connection lies upon the right-of-way of the 
cerrier. Petitioner believes the position ot the carrier is 


unreasonable and unlawful and that public policy, if not the 


law, prohibits the carrier from suspending service over the 


130a 


STATEMENT OF FACTS AND ARGUMENT OF GENERAL MOTORS CORPORATION 
switch connection if those terms are not met. Petitioner 
will further demonstrate that maintenance of railroad right- 
of-way or track by a shipper amounts to a double charge and 
that railrvuad compulsion ot such maintenance will inflict 


grave harm upon petitioner. 


ck 
Statement of Facts 

1. Your Petitioner, General Motors Corporation, 
(hereincfter sometimes referred to as ''Petitioner") is a 
Delaware Corporation, with principal offices located in 
Detroit, Michigan, and is duly qualified and licensed to 
transact business in the State of New York. For business 
reasons, General Motors functions through several 
unincorporated divisions, one of which is the General 
Motors Parts Division. 

2. Petitioner's General Motors Parts Division 
is, and has been for some time prior to the times referred 
to in this Petition, carrying on warehcusing, sales and 
distribution operations on premises which are located with- 
in the County of Nassau, State of New York, and in the 


municipality of Bethpage, Long Island, said premises being 


a2 
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known as General Motors Parts Distribution Center. Said 
Parts Distribution Center is located on a line of Respon- 
dent's railroad. An existing switch .nd certain railroad- 
owned track connects the railroad line to an industry s‘de- 
track. 

3. On said premises Fetitioner receives, ware- 
houses, stores, sells and distributes automoti.< parts 
for vehicles manufactured and sold by General Motors Cor- 
poration, and otherwise carries on its general business 
activit: pertinent to such operation. The great bulk of 
inbound freight is delivered by Respondent. The premises 
contain a major replacement parts warehouse and distribution 
facility servicing General Motors deaiers throughout the 
metropolitan New York City area and portions of outlying 
areas, In excess of two million automobile owners are 
ultimately dependent on such facility for the availability 
of replacement parts. 

4. Respondent, The Long Island Rail Road Company, 
(hereinafter sometimes referred to as "Respondent" has its 
principal otfices at Jaimaica Station, in the City of New 
York, County of Queens, State of New York. Respondent is 


a common carrier by rail of freight and, as such, is sub- 
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ject to the provisions of the Interstate Commerce Act, 


Title 49 U.S.C. 81, et seq., and to reyulations issued 
and promulgated by the Interstate Commerce Commission 
‘under its statutory powers. 
5. Respondent, is now, and has been at all 
times material to this Petition, a common aes of 
property by railroad, and has been servicing Petitioner's 
aforementioned operations at Bethpage, Long Isiand, New 
York, via a switch connection leading from Respondent's 
railread line to a sidetrack located on property of 
Petitioner and operated by Petitioner. The connection 
was established in accordance with the terms of Section 


1(9) of the Interstate Commerce Act, which reads as 


follows: 


"(9) Any common carrier subject to the 
provisions of this part, upon application 

vf any lateral, branch line of railroad, 

or of any shipper tendering interstate 
traffic for transportation, shall con- 
struct, maintain, and operate upon reason-~ 
able terms a switch connection with any 

such lateral, branch line ot railroad, or 
private sidetrack which may be constructed 
to connect with its railroad, where such 
connection is ‘reasonably practicable and 

ean be put in with safety and will furnish 
sufficient business to justify the construc~- 
tion and maintenance of the same; and shall 
furrish cars for the movement of such traf- 
fic to the best of its ability without dis- 
crimination in favor of or against any 
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such shipper. If any common carrier shall 
fail to install and operate any such 
switch or connection as aforesaid, on appli- 
cation therefor in writing by any shipper 

or owner of such lateral, branch line of 
railroad, such shipper or owner of such 
lateral, branch line of railroad may make 
complaint to the Commission as provided in 
section thirteen of this part, and the 
Commission shall hear and investigate the 
same and shall determine as to the safety 
and practicability thereof and justifica- 
tion and reasonable compensation therefor, 
and the Commission may make an order, as 
provided in section fifteen of this part, 
directing the common carrier to comply 

with the provisions of this section in 
accordance with such order, and such order 
shall be enforced as hereinafter provided 
for the enforcement of all other orders by 
the Commission, other than orders for the 
payment of money." 


Said connection was established at the request 
of Petitioner in 1965. (see verified statement of Mr. William 
Burke, attached hereto as Appendix A.) 

6. Petitioner normelly receives approximately 
fifteen rail freight cars of auto parts every week at its 
Parts Distribution Center at Bethpag? moving from various 
origins in the United States. These shipments have ereaie 
tionally been transported in rail service. 

7. Respondent participates in and is a party 
to rates and schedules lawfully on file with the Inter- 


state Commerce Commission thereby holding itself out to 
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transport and deliver automobile parts and accessories 
to Petitioner's place of business at Bethpage, Long 
Island, at its published rates and no other, pursuant 
to the Interstate Commerce Act. In accordance with 
81 of said Act, Respondent has provided and maintained 
the necessary switch connection with Petitioner's 
industrial sidetrack at Bethpage, Long Island, New York. 
8. Respondent is obligated as 4 common 
carrier by rail under terms of $1 of the Interstate 
Commerce Act to continue delivering rail car shipments 
of automobile parts and accessories to Petitioner's 
place of business at Bethpage, Long Island, until the 
rates published by Respondent are permitted to be 
canceled or service discontinued in accordance with 
the requirements of the Interstate Commerce Act. 
Respondent, however, has threatened to suspend service 
over the existing swtick connection, thus terminating 
freight service to the Parts Distribution Center, 
unless Petitioner pays to it an additional charge, not 
published in Respondent's tarriff or tariffs, for main- 
tenance of track and other faciiities located wholly 


upon the right-of-way of Respondent. It is this condition 
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which Petitioner considers to be unreasonable and unlawful 
and for which Petitioner cece the redress of this Com- 
mission. 

9. On or about the 30th day of October, 1972, 
by letter addressed to General Motors Corporation, Respon- 
dent Long Island Rail Road Company threatened to place out 
of service on November 15, 1972, the switch track connect~ 
ing the sidetrack which serves Petitioner's Parts Distri- 
bution Center at Bethpage, Long Island, New York and the 
main line of Respondent, unless Petitioner executed a 
sidetrack agreement with Respondent which would, among 
other things, obligate Petitioner to maintain the switch 
connection, tracks, and other facilities owned by Respondent 
and located entirely on Respondent's right-of-way. This, 
Petitioner refused to do. 

10. Action, threatened by Respondent, would cause 
said switch to be placed out of service and would suspend 
rail car deliveries in disregard of the required administra- 
tive process, an action which would have thereby unlawfully 
and illegally deprived Petitioner of its statutory right 
to receive freight service by rail at said premises pursuant 


to Section 1(9) of the Interstate Commerce Act (49 U.S.C. 
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§1(9)} Further, Petitioner believes that the threatened 


action would constitute an abrogation of Respondent's duty 
as a common carrier to serve all shippers located on its 
lines of track as provided by Section 1, et seq., of the Inter- 


state Commerce Act, Title 49 U.S.C., 8 et seq., requiring 


Respondent to provide reasonable rates, routes and service 
to the public and to maintain service in accordance with | 
lawfully published rates unless relieved therefrom by order 
of the Interstate Commerce Commission. 
ll. This di secveeneat between Respondent and 

Petitioner raises the issue of whether a shipper or 4 
railroad is responsible for the maintenance of railroad- 
owned track and switch connection located on the railroad's 
main line and right-of-way. Petitioner is willing to main- 
tain and does maintain all track lying upon its own property 
but believes maintenance of track located on Respondent's 
right-of-way to be an onerous and unreasonable act; Petitioner 
believes that to accede to Respondent's demand would con- 
stitute a violation of Section 6(1) of the Act (49 U.S.C. 
§$6(1))which provides in part: 

“That every common carrier subject to the 

provisions of this part shall file with the 


Coumission created by this part and print 
and keep open to public inspection schedules 


ai 
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showing all the rates, fares, and charges 

for transportation between different points 

on its own route and between points on its 

own route and points on the route of any 

other carrier by railroad...The schedules 

printed as aforesaid by any such common 

carrier shall plainly state the places 

between which property and passengers will 

be carried, and shall contain the class- 

ification of freight in force, and shall 

also state separately all terminal charges, 

storage charges, icing charges, and all 

other charges which the Commission may 

require..." (Emphasis supplied) 

The charge at issue here is not reflected anywhere 
in the tariffs of Respondent, and Petitioner believes it is 
an operating cost properly chargeable to and incurred by 
Respondent in discharging its duty as a common carrier. 

12. Petitioner has been, is, and continues to be 
willing to execute a4 gidetract agreement with reasonable 
terms mutually beneficial to both parties but considers 4s 
unreasonable and unlawful and in violation of its right to 
contract any provision which would require the Petitioner 
as a receiver of freight to incur any cost in addition to 
the lawfully published transportation rates of Respondent. 
An unpublished charge for maintaining railroad property 
and facilities which Respondent is obligated to provide 


as a common carrier is such a cost. 
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13. Respondent alleges the sidetrack agreement 
proposed by Respondent to be similar to those executed 
by other freight patrons located on its line of 


railroad. 


14. I£ Respondent is permitted to suspend 
service over the switch, Petitioner will suffer delays, 
shortages, and serious loss of revenue. 

15. The subject matter of this Petition relates 
to the enforcement of the Interstate Commerce Act and the 
administrative regulations issued thereunder, a matter 
within the primary jurisdiction of the Interstate Commerce 


Commission pursuant to 49 U.S.C. 813. 


16. Ags the verified statement of John Tobin 
(attached hereto as Appendix B) indicates, Petitioner 
has over 150 facilities with railroad switch connections. 
Many of these facilities are served by more than one 
caxvies. No carrier other than Respondent has demanded 
that Petitioner maintain track on land owned by or 


leased to the carriers. 


17. As the verified statement of S$.M. Carnahan 


(attached hereto as Appe dix C) indicates, charges for 


Sigg eam 


139a 
STATEMENT QF FACTS AND ARGUMENT QF GENERAL MOTORS CQRPORATION 
owning and maintaining switch connections and track owned 
by a carrier and located on its right-of-way, are an 
operating cost included in the carrier's rate base for 
which it is compensated out of freight transportation 
revenues. This statement demonstrates that the rates on 
automobile parts are among the highest of all rates on 


railroad freight transported. 


iil. 


Argument 


Respondent has threatened Petitioner with cessa- 
tion of service unless Petitioner accedes to terms in a 
sidetrack agreement which compels Petitioner to bear the 
cost of maintaining a railroad-owned switch connection, 
located wholly upon the vailroad's right-of-way, as a 
precedent to continuing rail service to the private side- 


track. Petitioner believes this to be an unreasonable 


demand in violation of Section 1(9) of the Interstate 
Commerce Act. Petitioner's position is based upon the 
grounds that the track in question is a facility which 


Respondent is obligated to own and maintain as a common 
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carrier and the costs of maintaining track lying upon 


the railroad right-of-way is a cost which has already 


been included in the railroad's rate base for which 


Respondent is reimbursed and of the applicable trans-~- 


portation charges. Accordingly, any additional assess~ 


ment as demanded by Respondent would constitute an un- 
lawful overcharge if paid directly by Petitioner. 
A. Respondent's Threatened Action 
Is An Unlawful Practice In 
Violation of Section 1(9) Of 
The Interstate Commerce Act. 
Section 1(9) of the Interstate Commerce Act, 
49 U.S.C. 81(9), requires a railroad such as Respondent 
to establish a switch connection with a private industrial 
sidetrack under certain specified conditions. (81(9) is 
set forth in paragraph five of this statement, supra.) 
If the railroad refuses, then the aggrieved party may 
apply to the Interstate Commerce Commission for an order 
requiring the railroad to establish the necessary switch 
connection. 
In the instant situation, all requirements of 


Section 1(9) have been satisfied. The switch connection 


was voluntarily established by Respondent in 1965 and Petitioner 
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has received a substantial number ot rail car loads of 
highly rated snd compensatory freight at its facility in 
accordance with appropriate line haul freight rates pub- 
lished in tariffs on file with the Interstate Commerce 
Commission. Thus there is sufficient business to justify 
the maintenance of this facility. The switch connection 

is practicable, and has been maintained with safety. 

Once a switch connection is established between 
the railroad and a private industrial sidetrack of an in- 
dustry the carrier holds itself out to perform the service 
as Respondent has done by participating in published line- 
haul rates, and the industry has tendered sufficient bus- 
iness to justify the connection, the industry has an im- 
plied right to service at such switch, and may lawfully 
expect that the carrier shall there deliver such freight as 
it customarily transports for which the switch is suitable 
and convenient. Interstate Stock-Yards Co. v. Indianapolis 
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Union Ry. Co., 99 Fed 472 (1900); Hines v. Henaghan, 265 
Fed 831 (1920). The Supreme Court of the United States has 


summarized a railroad's‘ obligation in this regard as follows: 
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"The general rule is that it is the respon- 
sibility of the carrier, as part of the 
transportation service caused by the 
line-haul rate, to 'deliver' the goods by 
placing them in such a position as to make 
them accessible to the consignee...in the 
case of private sidings, the railroad's 

job ends when it has placed the car on the 
consignee's siding." Sec'y. of Agriculture 
vy. United States, 347 U.S. 645 (1953) at 647. 


Thus, once the service is established by the 


railroad pursuant to the requirements of the Interstate 


Commerce Act, that service may not summarily and 
arbitrarily be cancelled and discontinued as threatened 

by Respondent as long 4s Respondent continues to publish 
rates for the transportation of this freight and 
Petitioner continues ts tender sufficient business to 

_ justify the switch connection. This is implicit in 

the requirements of Section 1 et seq. of the Interstate 
Commerce Act requiring establishment of rates and services. 


B. The Nature Of The Traffic 
Is Highly Desirable 


It is well known, and amply demonstrated in the 
statement of Mr. Carnahan, that automocive parts are highly 
desirable traffic particularly well adapted to movement by 
rail. Rates on automotive parts are generally considered 


to be highly rated and compensatory. As a group, automotive 
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parts is high density freight, relative to other commodities, 
moves in substantial volume with eve regularity between 
well defined points and permits good utilization of equipment 
by the rail carriers. Consequently, a typical freight carload 
of automotive parts contains app »ximately 20,000 pounds of 
freight which moves at rates uniformly above all other traffic 
rates, returning to the carriers revenues considerably in 
excess of costs, (cf. cost studies in Mr. Carnahan's 
statement, Appendix C); 

In addition, the volume of traffic being received 
by Petitioner at its Bethpage facility is both heavy and 
consistent. Approximately fifteen carloads of parts have 
‘been moving into this facility, week after week, for several 
years, providing a steady and substantial inflow of revenues 
to the Long Island. (Verified Statement of Mr. Burke, 
Appendix A.) 

Clearly, then, the nature of this traffic is more 
than substantial enough to justify the switch connection. 

C. Existing Railroad Rates In 

Which The Respondent Participates 
Provide For Maintenance Of Way 
And All Other Icems Of Routine 
Maintenance 
-ailroad tariffs and the accounting rules appli- 


cable to railroads have existed for scorer of years. The 
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rate base for rates published by the several carriers, 


including the Respondent, have long included factors for 
main enance of carrier owned track and right-of-way. 
(Appendix C.) The Commission has long recognized that: 


"The conduct of the business of a common 
carrier by rail embraces, among other - 
things, the maintenance of its right-of- 
way.'' Valley & Siletz R.R. Co. v. S. P- 
Co., 53 1.6.€. 39/ (L916), at 399. 


The Commission has also recognized that mainten- 


ance costs are general costs: 
"A road is built as a complete unit. The 
cost of maintenance of any particular 
portion of a line of railroad is charged 
against no specific traffic with respect 


to point of origin or destination but is 
represented in the general costs of moving 


all traffic.'’ Klamath County Chamber of 
Commerce v. S.P. Co., 74 1.C.C. 207 (1922), 


at 213. 

The imposition of any additional charge by 4 
rail carrier such as Respondent of questionable validity, 
in that it is not the type of charge to be published, as 
required by Section 1 et seq. of the Interstate Commerce 
Act, and, further, is unreasonable and inequitable in 
that it is a double charge upon the industry served. 
Such action can only be viewed as one which will inflict 


grave harm upon Petitioner and which will deny to 
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Petitioner the regulatory protection of this Commission, 
in that Petitioner will be subjected to an unpublished charge, 
and in addition, one subject to change at the mere whim af 
the carrier. 
D. Section 1(9) And Other 
Applicable Sections Of The 
Interstate Commerce Act 
Apply Equally To All Rail- 
roads, Regardless Of Finan- 
cial Condition 
The financial condition of Respondent may or my 
not be healthy at this time. The law applies regardless 
of its financial condition. No provision is made in the 
statute for different conditions to apply to those rail 
carriers which do not enjoy profitable operations. Auto- 
mobile parts are high-rated commodities ; that is, che 
revenue realized by a rail carrier from one freight carload 
of automotive parts is considerably higher than the revenue 
realized from one freight carload of almost any other 
general commodity. The carriers as a group do not 
complain that rates on automotive parts are not compensatory, 


nor does the statute condone separate charges for carriers 


depending upon their financial weil being. 
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Conclusion 


Here Respondent has sought to use its questicnable 


financial position as an excuse to unlawfully assess charges 
against Petitioner for maintenance of track and way involved 
in this matter by denying that the aforesaid charges were 
included in rarifé rates of the Respondent. 

If Petitioner were to accede to the unlawful and 
unreasonable demands of Respondent regarding this matter, 
Petitioner would be subject to a double charge on shipments 
consigned to it at its Bethpage, Long Island, facility, 


and would be greatly harmed thereby. 


Respectfully submitted, 


Benson T. Buck 

Leonard F. Charla 
Attorneys for Petitioner 
General Motors Corporation 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


Of Counsel: 
Ross L. Malone 


Dated: Detroit, Michigan 
August § , 1973 
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BEFORE THIs 


INTERSTATE COMMERCE COMMISSION 


GENERAL MOTORS CORPORATION ) 
) 

A Corporation of the State ) 
of Delaware ) 
) 

Petitioner ) 

) 

) 

nar ) DOCKET NO. 35790 

) 

THE LONG ISLAND RAIL ROAD ) 
) 

A Corporation of the State ) 
of New York ) 
) 

Respondent ) 

) 


re 


VERIFIED STATEMENT OF 


WILLIAM BURKE 


My name is William Burke. My business address 
is 385 Nordhoff Place, Englewood, N. J. 07631. Since 1957 
I have be-.n employed by General Motors Corporation. My present 
position with General Motors Corporation is Northeast Area 
Traffic Manager, General Motors Parts Division. 1 Nave been 
in my present position with General Motors Parts Division for 


four years. 
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Among my duties as Northeast Area Traffic Manager 


I am responsible for the day to day operations of the 


General Motors Parts Division facility at Bethpage, Long 


Island, New York. 


General Motors Parts Division is responsible for 
distributing automotive replacement parts to franchised 
General Motors automobile dealers. Automotive replacement 
parts are the items necessary to repair vehicles of General 
Motors customers and the total line of automotive replacement 
parts maintained by the Parts Division approximates 300,000 
different items. 

General Motors Parts Division maintains warehousing 
operations which are referred to as Parts Distribution Centers 
from which the automobile dealers are supplied replacement 
parts and accessories and these Parts Distribution Centers 
are located throughout the United States, including a Parts 
Distribution Center at Bethpage, Long Island, New York. 

The Bethpage Distribution Center was built by General 
Motors Corporation in 1965, adjacent to the main line of the 
Long Island Railroad, and is served by the Long Island Rail- 
road through a private industrial sidetrack which connects 
with the main line of the Long Island Railroad through a 


switch connection. 
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Records to which I have access in my capacity 4s 
Northeast Area Traffic Manager indicate that the switch 
connection was installed at the request of General Motors 
Corporation in 1965. 

The private {ndustrial sidetrack serving the Parts 
Distribution Center is owned and maintained by General Motors 
Corporation, and another party not here relevant and is 
located on private property. The sakent connection which 
sonnects the tracks of the railroad with the industrial 
sidetracks is owned by the railroad and located entirely on 
railroad property. 

The Bethpage Distribution Center was located 
adjacent to the Long Island Railroad because rail service 
is necessary to the operation of that facility. Auto- 
motive replacement parts and accessories are received in 
rail carload quantities from various points of origin outside 
New York State approximating three rail carloads daily. 

The rail carloads are switched into the Parts 
Distribution Center over the private industrial sidetrack 
by engines and crews of the Long Island Railroad to the 
regular unloading docks adjacent to the Parts Distribution 
Center in accordance with line haul freight rates published 
in tariffs filed with the Interstate Comuerce Commission, 
tariffs to which the Long Island Railroad is a party and a 


concurring, line of railroad. 
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The line haul rail rates on which the automotive 


replacement parts traffic moves to the Bethpage Parts Distri- 


bution Center entitles each rail carload to be delivered bv 


the Long Island Railroad to the usual place of unloading which 


is the unloading dock in the Parts Distribution Center. 


When the Bethpage Parts Distribution Center was 
built , it was designed to receive most of the inbound freight 
by railroad at the unloading docks. The operation at the 
Distribution Center is so conducted that the largest volume 
of freight must be received by rail in order to maintain the 
inventory of parts required to adequately meet customer demands. 
The Bethpage Center is not equipped to receive corresponding 
volumes of freight by other means of transportation. 

If the Long Island discontinues service as 
threatened, the operation of the Bethpage Parts Distribution 
Center would be severely curtailed, requiring reduction of 
personnel and a loss of business which could not be recovered, 
for it would not be physically possible to supply this facility 
by another means of transportation with the volume of freight 
moved by rail which is required to maintain the inventory 
necessary to meet customer demands. 

Average weekly volume ie €£ifteen (15) freight car 
loads of automotive and truck parts and components. These 
cars originate principally at points in the Midwest, including 


Detrorct,; (Ln, Pontiac Lancing and Grand HKianc, Michigan and 
’ } ’ 
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Ohio and Indiana points. The facility was originally 
designed to receive the great bulk of its incoming freight by 
rail. Bocause of the distance from sources of supply, inbound 
truck movements of parts in any significant volume were never 
contemplated by management. Inbound shipments by truck remain 
completely unfeasible, ona volume basis. Because of space 
limitations, and the lack of adequate truck-loading facilities, 
it would be virtually impossible to receive this volume of 
freight by motor carriage. However, a very limited number of 
shipments could be received by truck, pe haps on the order of 
one or two trailer loads per day. A single freight car load 
normally holds the equivalent of two or more trailer loads. 
The facility is simply not equipped to receive its present 
volume of inbound freight wholly or substantially by truck. 
The Bethpage Parts Distribution Center serves 


automobile dealers on Long Island, the three western counties 


of Connecticut and the eastern counties of New York from New 


York City to the Canadian border, and it would not be possible 
to shift the source of these dealers' supplies to other Distri- 
bution Centers so as to adequately meet dealer needs and fulfill 
orders for customers' vehicles awaiting repair. 

Suspension of’ rail deliveries by the Long Island 
Railroad to the Bethpage Parts Distribution Center would causc 


irreparable injury to General Motors Purts Division by 


RB AAI TEE ATA RI, CEMA: 


152a 


APPENDIX A, ANNEXED TQ FQREGQING STATEMENT OF FACTS QF GM 


prohibiting it from maintaining an adequate supply of parts 
essential to meet the demands of our dealers and customers 
thereby resulting in loss of customer confidence and satis- 


faction. 


(Verified by William Burke, July 24, 1973.) 
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APPENDIX B, ANNEXED TQ FQREGOING STATEMENT OF FACTS OF GM. 
BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


GENERAL MOTORS CORPORATION 


Corporation of the State 
of Delaware 


Petitioner 


THE LONG ISLAND RAIL ROAD 


A Corporation of the State 
of New York 


Respondent 


PRC ENE RIED a GOMER SE Ne gn 


) 
) 
) 
) 
) 
v. ) DOCKET NO. 35790 
) 
) 
) 
) 
) 
) 
) 


VERIFIED STATEMENT OF 


JOHN TOBIN 


My name is John Tobin. My business address is 
Argonaut Division, General Motors Corporativun, 3044 West 
Grand Boulevard, Detroit, Michigan 48202. I have been 
employed by Argonaut Division, General Motors Corporation 
since 1965. My present position with Argonaut Division is 


Administrator, Industrial and Commercial Real Estate. 
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Argonaut Division of General Motors Corporation 
is responsible for acquisition, management, and development 
functions of real estate owned by or leased to General 
Motors Corporation. The General Motors Parts Division 
facility at Bethpage, Long Island, New York, is owned by 


General Motors Corporation. 


Among my duties as Administrator, Industrial 
and Commercial Real Estate, is the administration of all 
General Motors facilities served by the several railroads, 
including the General Motors Parts Division facility at 
Bethpage, Long Island, New York. Included in the respon- 
sibilities of my position is the examination and approval 
of sidetrack agreements between General Motors and the 
several railroads for the General Motors facilities served 
by rail. Argonaut Realty Division has been working with 
General Moors Parts Division in negotiating a sidetrack 
agreement proposed by The Long Island Rail Road at Bethpage, 


+ 
Long Island. 


General Motors Corporation has over 150 plants 


and faucilitics located throuyhout the central states and 
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Canada with switch connections at each location with the 
railroad or railroads serving the area. Many locations 
are served by more than one rail carrier. A list of the 
facilities and the carrier(s) serving them is attached as 
part of my statement. At most, if not all locations, side- 
track agreements are in effect with the railroads serving 
the General Motors facility. I should add, however, that in 
all instances, sidetrack agreements are proposed by the 
railroads. General Motors does not consider that such agree- 


ments are necessary for the rail service involved. 


I am aware of no instance, other than the one 
presently before this Commission, in which a rail carrier 
has demanded payment from General Motors for maintenance of 
railroad-owned track connecting industry sidetrack to a 
main line, for track lying upon property owned by the rail 


carrier, or threatened discontinuance of service. 


At all General Motors facilities served by rail, 
General Motors is ultimately responsible for maintenance of 
track lying upon its own property, and the railroads are 
responsible for that track lying upon lands owned by or 


leased to them. 
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General Motors is a substantial user of rail 
services and does not believe the demands made upon it 


by the Long Island Rail Road to be reasonable. 


(Verified by John Tobin, July 23, 1973.) 


a 
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LIST GM FACILITIE:} SERVED '¥_ RA TL 


PLANT_N\M 


onion —meaanccnaan thoes mprsonines 


AC Spark Plug 
Buick Motor 
Cadillac Motor Car 


Central Foundry 


Chevrolet Motor 


(Assembly) 
(Eng. & Met. Fab.) 
(Manufacturing) 


Delco Electronics 
Delco Moraine 
Delco Products 


Delco Remy 


Detroit Diesel-Allison 


Diesel Equipment 

Electro Motive 

Fisher Body 
(Coit koad) 


LOCA TION 


Flint, Hick. 
Flint, Mich. 
Detroit, ‘ich. 
Livonia, Mich. 
Saginaw, Mich. 
Bedford, Ind. 
Danville, Ind. 
Defiance, Ohio 
Bay City, Mich. 
Buffalo, NY 
Detroit, Mich. 
Flint, Mich. 
Flint, Mich. 
Flint, Mich. 
Indianapolis, Ind. 
Livonia, Mich. 
Massena, NY 
Muncie, Ind. 
Parma, Ohio 
Saginaw, Mich. 
Toledo, Ohio 
Tonawanda, NY 
Warren, Mich. 
Kokomo, Ind. 
Dayton, Ohio 
Kettering, Ohio 
Rochester, NY 
Anderson, Ind. 
Anaheim, Calif. 
Muncie, Ind. 
New Brunswick, NJ 
Olathe, Kans. 
Indianapolis, Ind. 
Detroit, Mich. 
Wayne, Mich. 
Grand Rapids, Mich. 
LeGr: aie, Til. 
Chico, il. 
Cleve land, Ohio 
Colurnius, Oto 
bly. Csike 


Cle We ee ; re) 


SERVED BY _RAILROAD(S) 


BOCT, 
ASE 


PC 
PC 
ae 


rie 
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THB 
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PLANT_NAME 


Fisher Body con't 
(F leetwood) 
(Fort Street) 
(Coldwater) 
(Flint #1) 


(Metal Fab.) 
(Trim) 


Frigidaire 


GM Assembly 
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LOCATION 


Detroit, Mich. 
Detroit, Mich. 
Flint, Mich. 
Flint, Mich. 
Grand Blanc, Mich. 
Grand Rapids, Mich. 
Grand Rapids, Mich. 
Hamilton, Ohio 
Kalamazoo, Mich. 
Lansing, Mich. 
Livonia, Mich. 
Lordstown, Ohio 
Mansfield, Ohio 
Marion, Ind. 
Pittsburgh, Penn. 
Pontiac, Mich. 
Syracuse, NY 
Tecumseh, Mich. 
Trenton, NJ 
Dayton, Ohio 
Moraine, Ohio 
Westland, Mich. 
Arlington, Texas 
Baltimore, Md. 
Detroit, Mich. 
Doraville, Ga. 
Fairfax, Kans. 
Framingham, Mass. 
Freemont, Calif. 
Janesville, Wisc. 
Lakewood, Ga. 
Leeds, Md. 
Linden, NJ 
Lordstown, Ohio 
Norwood, Ohio 

St. Louis, Mc. 
Sowl:sh Gate, Calif. 
Tarrytown, NY 

Van Nuys, Calif. 
Willow fim, Oboe. 


Wilaine torn, Nol. 
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SERVED BY RALLROAD(S) 


co, PC, NW 
CO, PC, NW 
C&O 

C&O 

C&O 

PC 

PC 


PC, GIW 


GM Parts 


(Riopelle Avenue) 
(Decatur Avenue) 
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Atlanta, Ga. 
Baltimore, Md. 
Birmingliam, Ala. 
Bloomfield, NJ 
Boston, Mass. 
Buffalo, NY 
Charlotte, N.C. 
Chicago, Ill. 
Cincinniti, Ohio 
Cleveland, Ohio 
Dallas, Tex. 
Denver, Colo. 
De t, Mich. 


_Detivit, Mich. 


Drayton Plains, Mich. 
Flint, Mich. 

Grand Blanc, Mich. 
Houston, Tex. 
Indianapolis, Ind. 
Jacksonville, Fla. 
Kansas City, Kans. 
Lansing, Mich. 
Livonia, Mich. 

Los Angeles, Calif. 
Louisville, Ky. 
Martinsburg, W. Va. 
Milwaukee, Wisc. 
Minneapolis, Minn. 
New Orleans, La. 

New York, NY 
Newark, NJ 

Oakland, Calif. 
Oklahoma City, Okla. 
Omaha, Neb. 
Philadelphia, Penn. 
Pittsburgh, Penn. 
Portiand, Ore. 
Pontiac, Mich. 
Richmond, Va. 
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Sou 
B&O 
Sal 
EL 
PC 
PC 
SCL 


-THB 


PC 
B&O, PC 
MKT 
UP 
GTW 
C&O 
GTW 
GTW 
C&O 
SP 
PC 
FEC 
SLSF 
GTW 
C&O 
ATSF 
Sou 
B&O 
Milw 
MNES 
ICG 
LI 
EL 
SP 
ATSF 
UP 
RDG 
N&W 
BN 
GTW 


PLANT NAME, 


GM Parts con't 


GMC Truck and Coach 


Guide Lamp Div. 
Harrison Radiator Div. 


Hydra-Matic Div. 
Inland Div. 


New Departure - Hyatt 


Bears. 
Oldsmo ‘2 Div. 
Packa?. .ectric Div. 


Pontiac stor Div. 


Saginaw Steering 
Gear Div. 
Teres Div. 


United Delco Div. 
(Warehouses ) 


Rochester Products Div. 
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LOCATION 


St. Louis, Mo. 
foledo, Ohio 
Pontiac, Mich. 
Boston, Mass. 
Chamblee, Ga. 
Chicaeo, Ill. 
Dallas, Tex. 
Elizabeth, NJ 
Kansas City, Kans. 
Memphis, Tenn. 
Oakland, Calif. 
Pittsburgh, Penn. 
Willow Run, Mich. 
Anderson, Ind. 


‘Leckport, NY 


Buffalo, NY 
Willow Run, Mich. 
Dayton, Ohio 
Vandalia, Chio 


Bristol, Conn 
Clark, NJ 
Sandusky, Ohlo 
Lansing, Mich. 
Warren, Ohio 
Pontiac, Mich. 
Rochester, NY 


Saginaw, Mich 
Cleveland, Ohio 
Hudson, Ohio 
Atlanta, Ga. 
Dallas, Tex 
Denver, Colo. 
Detroit, Mich. 
Elk Grove Village, 
Til. 
Kansas City, Kans. 
LaMirada, Calif. 
Memphis, Tenn. 
Horth bruncwick, NJ 


non s a ae 
yore td ‘ VPs 


SERVED BY _RATLROAD(S) 


N&W 
PC 
GIW 
BM 


PC 

LV 

N&wW 

GTW, PC 

EL 

GTW 

Rochester Subway R.R. 


C&O 

N&W 

PC 

Sou 

MKT 

Up 

Union Belt 


CNW 
UP 
ATSE 
MP 
PC 
UP 
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EXPLAN:’ TION OF RAILROAD ABBREVIATIONS 


Abbreviation 


ATSF The Atchison, Topeka, and Santa Fe Railway Company 
B&O Baltimore énd Ohio Railroad Company 
BM Bostcn & Maine Corporation-Robert W. Meserve and Charles 
"W. Bartlett, Trustees 
BOCT The Baltimore and Ohio Chicago Terminal Railroad Company 
BLE Bessemer and Lake Erie Railroad Company 
BN Burlington Northern, Inc. 
CNJ The Central Railroad Company of New Jersey, Robert D. 
Timpany, Trustee 
Milw Chicago, Milwaukee, St. Paul and Pacific Railroad Company 
CIND Central Indiana Railway Company 
CNW Chicago and North Western Transportation Company 
CSO The Chesapeake and Ohio Railway Company 
DTI Detroit Toledo and Ironton Railroad Company 
Detroit Terminal Railroad Company 
Erie Lackawanna Railway Company, Thomas F. Patton and 
Ralph S. Tyler, Jr., Trustees 
Florida East Coast Railway Company 
Grand Trunk Western Railroad Company 
Indiana Harbor Belt Railroad Company 
Illinois Central Gulf Railroad Company 
The Indianapolis Union Railway Company 
The Long Island Railroad Company 
Louisville Nashville Railroad Company 
Lehigh Valley Railroad Company, John F. Nash and 
Robert C. Haldeman, Trustees 
Missouri Pacific Railroad Company 
Norfolk and Western Railway Company 
Penn Central Transportation Company, George P. Baker, 
Richard C. Bond, and Jervis Langdon, Jr., Trustees 
Reading Company, Richardson Dillworth and Andrew L. 
Lewis, Jr., Trustces 
Seaboard Coast Line Kaiiroad Company 
St. Louis-San Francisco Railroad Company 
Southern Pacific Transportation Company 
Southern Railway Company 
Terminal kailroad Association of St. Louis 
The Texas and Pacisie Railway Company 
Union tiéiLtivoad Conupany 


Union Ptenbre Ki Livroad Company 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


GENERAL MOTORS CORPORATION ) 
A Corporation of the State : 
of Delaware ) 
Petitioner 
Ve ; DOCKET NO. 35790 
THE LONG ISLAND RAIL ROAD 
A Corporation of the State 
of New York ) 
Respondent ; 


VERIFIED STATEMENT OF 


SIDNEY M. CARNAHAN 


My name is Sidney M. Carnahan. My business 
address is 30007 Van Dyke, Warren, Michigan 48090. I 
am Manager, Rate Administration, GM Logistics Operations, 


General Motors Corporation. 


I have been employed by General Motors 


Corporation since 1960, most of which time has been 
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spent on the financial staff engaged in financial and 

cost analysis work. I am a graduate of Western Kentucky 
University with a B.S. in Commerce, and I have an M.B.A. 
degree from Wayne State University with a concentration in 
accounting. Among my duties as Manager, Rate Administration 
are the review and analysis of rate structures, financial 
statements, economic changes, and financial condition of 
carriers serving General Motors Corporation. In addition, 

I am responsible for negotiating changes in the transportation 


rates, when the need occurs. 


At issue in this proceeding is the propriety of 
the demand of The Long Island Rail Road, Respondent herein, 
that General Motors be responsible for maintaining a switch 
connection owned by The Long Island and located wholly upon 
the railroad's right-of-way. For reasons which I shall 
hereinafter set forth, I do not believe that is a reasonable 
or proper demand. Payment of the charges in addition to 
payment of freight charges for rail transportation would 
amount to duplicate payment to the railroad for facilities 
necessary to provide service under the line haul rates. 
Moreover, the position talen by The Lonp Island is an 


abrupt departure from that consistent), adhered to by 
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the other railroads serving General Motors at other plants 
and facilities as shown in Mr. John Tobin's statement. 
None of the other railroads has demanded such additional 
maintenance payments or threatened to suspend service over 
the hundreds of other switch connections as The Long 


Island has done at Bethpage. 


According to the Uniform System of Accounts for 
Railroad Companies as prescribed by the Interstate Commerce | 
Commission, the expense of owning, installing and main- 
taining a switch connection necessary to serve an industry 
should be accounted for by a railroad in the same manner 
as structures, ties, rails and other track material. In 
this regard, I quote from the Instructions for Maintenance 
Expenses as follows: 


"3-1 Items to be charged. (a) The 
accounts provided for maintenance of 
road property and of equipment are 
designed to show the cost of repairs 
and also the loss through depreciation 
of the property used in transportation 
operations, including expenses resulting 
from ordinary wear and tear of service, 
exposure to the elements, inadequacy, 
obsolescence,.or other depreciation, or 
from accident, fire, flood, or other 
casualty.” (p. 22) 
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The foregoing guideline authoritatively esta- 

blishes that the cost of all maintenance, including sidetrack 

connections constructed to mainline or other sidings shall 

be charged to the appropriate account. Thus, in accordance 

with appropriate accounting procedures, the maintenance of 


such facilities should be charged to appropriate operating 


expense consistent with these accounting procedures. 


Maintenance expense for the switch connection is included 
in the expenses covered by the railroads' rate base upon 
which freight transportation revenues are gathered. Since 
the rates paid by shippers for transportation service 
include not only the cost of ow-*ng and installing, but 
also the cost of maintaining the switch, Respondent's 
demand for additional payments under the proposed side- 
track agreement would cause General Motors to pay twice 


for the maintenance of this facility. 


Also, I wish to point out that automobile parts 
are considered very desirable traffic and statistics 
published by the Department of Transportation show that 
BS is substantially more remunerative to the railroads 
thin averone traffic. In fact, the Department of Trans- 


portation’: contribution studies disclose that a prreater 
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portion of rail revenue from the transportation of 


automobile parts is carried to net income as contri- 


bution and exceeds both variable and fully allocated 
costs by greater margins than all traffic handled by 


the railroads as a whole. 


As Table No. 1 indicates, revenues from auto- 
mobile parts exceeded variable costs by 139.9% as compared 
with the ratio of revenue to costs of all commodities of 
120.5%. Also, the comparisons shown in Table No. 2 from 
the Department of Transportation studies (one percent 
waybill sample) T. D. 1 for 1969 reveal that revenue on 
automobile parts traffic is higher whether measured by 
revenue per car, revenue per 100 pounds, revenue per 


car miles, or revenue per ton mile. 


In view of the above, it is clear that the 
Respondent, under existing operating practices and I.C.C. 
accounting rules is responsible for the maintenance of 
the switch connection. Furthermore, in this particular 
case, traffic being han ‘led by Respondent over the switch 
connection into the Geseral Moters Parts Distribution 
hy racaonired oo aps , ce pre fi table than 


Center if, 
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the average for all commodities handled by Respondent. 
Based upon the profitability of this traffic, it would 
warrant the conclusion that there is sufficient business 


to justify continued maintenance of the track by The 


A 


“s 


Long Island. 
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TABLE I 


COMPARISON OF RAIL PROFITABILITY 
RATIO OF REVENUE TO COST 


CALENDAR _Y)}:AR_1969 


TOTAL ALL _COMMOD : 


a 


MOTOR VEHICLE PARTS 


Total Fully: 


Variable Allocated Cost Variable 
Official to Official 120.5 % 101.1 % 139.9% 
Official to South 141.1 119.6 168.4 
Official to West 145.0 - 125.9 148.1 
Southern to Official 131.4 109.5 141.3 
Western to Official 155.5 97.0 162.6 


U.S. Department of Transportation 
Official Policy Review, Release of January, 1973, 
"An Estimation of the Distribution of the Rail Revenue 
Contribution by Comnodity Groups and Type 


OR ACCESSORIES-3714 


Total Fully 
129.1 % 
151.9 
131.4 
126.7 

144.9 
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Territory 


US-US 
US-Off. 
Off.-US 
Off.-Off. 
Off.-Sou. 
Off.-WTL 
Off.-SW 


Off.-MTIP 


Territory 


TABLE II 


MOTOR VEHICLE PARTS OR ACCESSORIES 
REVENUE COMPARISON WITH ALL TRAFFIC - 1969 


3714 


REVENUE PER CAR 


% Motor Vehicle 


Motor Vehicle Parts is of Total 


All Trafttic 


$ 562 $ 352 160% 
397 344 115 
554 334 166 
393 266 148 
634 487 130 
609 607 100 
767 834 92 

1,497 1,459 101 


REVENUE PER 100 LBS. 


% Motor Vehicle 


Motor Vehicle Parts is of Total 


All Teatric 


127.0 « 32.9 ¢ 386% 


ra ) , Bre 
90.6 Fea £6) 
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REVENUE PER 100 LBS, (Continued) 


% Motor Vehicle 
Territory Motor Vehicle Parts All Traffic is of Total 


Off.-Off. 89.9 ¢ 23.2 ¢ 388% 


Off.-Sou. 135.1 $1.5 262 


Off. -WTL 128.4 99.8 129 
Off.-SW 185.1 199.1 133 


Off.-MIP ahi<o 279.2 Lik 


REVENUE PER CAR MILE 


% Motor Vehicle 


Territory Motor Vehicle Parts All Traffic is of Total 
US-US §2Z.1¢ 74.1¢ LL1Z 
US-Off. 108.4 79.0 ig? 
Off.-US 84.5 85.7 99 
Off.-Of£f. 110.2 97.7 Liz 


Off.-Sou. 87.8 76.9 114 
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REVENUE PER TON MILE 


Territory Motor Vehicle Parts 


US-US 
US-Off. 
Off.-US 
Off.-off. 
Off.-Sou. 
Off.-WTL 
Off.-SW 


Off.-MIP 


Source: 


Statement TD-1 
Carload Waybill Statistics 1969 
Department of Transportation 


All Traffic 


1.700 « 
1.790 
2.053 
2.018 
1.888 
2.617 
2.267 
2.237 


(Verified by Sidney M. Carnahan, August 7, 1973.) 


% Motor Vehicle 
is of Total 
216% 
279 
181 
252 
195 
142 
138 
114 
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OPENING STATEMENT OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE. 
BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Docket No. 35790 


JOINT PETITION FOR DECLARATORY ORDER - 
PRIVATE SIDETRACK - GENERAL MOTORS CORPORATION 
AND THE LONG ISLAND RAILROAD COMPANY 


Opening Statement Of The 
National Industrial Traffic League 


Preliminary Statement 


The factual background underlying this proceeding 
will in all probability be covered in sufficient detail 
in the respective statements of the joint petitioners, 
The Long Island Railroad Co. (LIRR) and General Motors 
Corporation (GMC). The League, while reserving judgment 
on whether to put in factual evidence later, will confine 
its opening statement under modified procedure to a dis- 
cussion of the key legal issues. When necessary for such 


discussion, factual matter will be included therein. 
Jurisdiction 


The Commission's jurisdiction in this proceeding 


has been invoked under the provisions of the declaratory 
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order provision of the Administrative Procedure Act, 
5 U.S.C. §554(e), which provides: 


"The agency, with like effect as in the 
case of other orders, and in its sound 
discretion, may issue a declaratory 
ord.r to terminate a controversy or 
remove uncertainty." 


The dispute between the joint petitioners over the reason- 
able terms for the operation of a evitch connection from 
the line of the LIRR to GMC's private sidetrack at its 
Bethpage, N. Y., warehouse has resulted in a pending 
court action. 1/ The court has referred the matter to 
the Commission for its views. 
This proceeding involves primarily an issue arising 
out of the duty of the LIKR, as a common carrier rail- 
road, to provide a switch connection to private sidetracks 


imposed by Section 1(9) of the Interstate Commerce Act, 


49 U.S.C. §1(9). That statute provides: 


"Any common carrier subject to the 
provisions of this part, upon appli- 
cation of any lateral, branch line 

of railroad, or of any shipper tend- 
ering interstate traffic for trans- 
portation, shall construct, maintain, 
and operate upon reasonable terms a 
switch connection with any such lateral, 
branch line of railroad, or private 
side track which may be constructed 


General Motors Corp. v. Long Island R. Co., Civil 
Action 72C1549, in the U. S. District Court for - 
the Eastern District of New York. 
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to connect with its railroad, where 
such connection is reascnably prac- 
ticable and can be put in with safety 
and will furnish sufficient business 

to justify the construction and main- 
tenance of the same; and shall furnish 
cars for the movement of such traffic 

to the best of its ability without 
@iscrimination in favor of or against 
any such shipper. If any common carrier 
shall fail to install and operate any 
such switch or connection as aforesaid, 
on application therefor in writing by 
any shipper or owner of such lateral, 
branch line of railroad, such shipper 

or owner of such lateral, branch line 

of railroad may make complaint to the 
Commission, as provided in section 
thirteen of this part, and the Commission 
shall hear and investigate the same 

and shall determine as to the safety 
and practicability thereof and justi- 
fication and reasonable compensation 
therefor, and the Commission may make 
an order, aS provided in section fifteen 
of this part, directing the common 
carrier to comply with the provisions 

nf this section in accordance with 

such order, and such order shall be 
enforced as hereinafter provided for 
the enforcement of all other orders 

by the Commission, other than orders 
for the payment of money." 


In this case, the switch connection has been con- 
structed, placed in operation and railroad service is 
being provided. However, LIRR has requested GMC to 
execute an industry sidetrack agreement which would require 
GMC to reimburse LIRR for the cost of maintaining that 
portion of the sidetrack between the point of switch and 


the property line of the LIRR's right-of-way, even though 


Ct. 
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that portion 1s entirely owned by the LIRR. 2/ When 

GMC refused to sign the agreement with that provision, 
LIRR threatened to place the sidetrack out of service. 
GMC then instituted the court action, and LIRR consented 
to the entering of a preliminary injunction, and a refer- 
ral of the matter to the Commission. 

Strictly speaking, since the switch connection has 
been constructed and is being operated, the Commission's 
jurisdiction under Section 1(9) cannot be invoked. See 
Ziegler Brothers v. Southern Ry. Co., 157 1.C.c. 660, 

663 (1929). Nonetheless, if the Commission does not 
exercise its discretion and issue a declaratory order 
under the authority granted by the A.P.A., the LIRR could 
conceivably proceed to order the track out of service, 
thus effectively ending the switch connection. In such 

a case, GMC would then be compelled to file a complaint 
with the Commission under Section 1(9), seeking an order 
compelling the LIRR to make the switch connection. 

These circumstances establish an appropriate situation 


for the issuance of a declaratory order, in order to resolve 


_2/ the remainder of the sidetrack 1s located on GMC 
property, 1S maintained at GMC expense, and is not 
in dispute. 
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rms for the maintenance 


an uncertainty about the proper te 


of a switch connection. Otherwise, the joint petitioners 


will only be compelied to return to the Commission in 


the context of another proceeding brought under Section 


1(9). See, e.g., Exempt Status of Precooked and Cooked 


Poultry, 513 M.C.C. 725 (29727) reversed sub nom., Gold 


Kist, Inc. v- United States, 339 F.Supp. 1249 (N.D. Ga., 


1971); affirmed sub. nom. I.c.c. v. Gold Kist, Inc., 


U.S. , 34 L.Ed.2d 67 (1972). Therefore, the Com- 


mission has full authority to determine the cuestions 


presented in this proceeding. 


The Railroad's Obligation Under Section 
1(9) Includes Maintaining At Its Ex- 
pense A Switch Connection On Its Right- 


Of-Way 


Section 1(9) of the Act was added by the Hepburn Act 


of 1906, 34 Stat. 584 and was slightly amended by the 


Mann-Elkins Act of 1910, 36 Stat. 544. Since that time 


the courts and the Commission have continuously expressed 


their view that, assuming all other statutory conditions 


are satisfied, the construction and maintenance of a 


switch connection (to a private sidetrack) located wholly 


on a railroad's right-of-way is to be dene at its expense. 


Such a construction of the statute 15 consistent with 


its languages One of the statutory conditions requires the 
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Commission to find that the switch connection will furnish 
sufficient business to justify its construction and main- 
tenance. Clearly, the import of this requirement is that 
the railroad will receive sufficient line haul revenues 
from the traffic moving via the connection to compensate 
it for the cost of constructing and maintaining it. In 
this case, the LIRR obviously must have made such a deter- 
mination, as it has constructed and operated the switch 
connection for several years, and has handied substantial 
quantities of traffic. 

A prime example of the interpretation placed on the 


statute is found in Cleveland, Cc. C. & St. L. Ry. Co. v. 


United States, 275 U.S. 404 (1928), affirming J. K. Dering 


Coal Co. v. Cleveland, C. C. & St. L. Ry. Co., 96 I.C.C. 
143 (1928) and 109 1.C,C. 55 (1926). . In that case, the 


shipper had constructed his private sidetrack up to the 
right-of-way of the railroad. The Commission found, 
inter alia, that the switch connection should be con- 
structed and maintained by the railroad. See 96 I.C.C. 
at 153 and 275 U.S. at 406. See also Sioux City Term. 
Ry. Switching, 241 1.C.C. 53, 70 (1940). 

Likewise, in Merchants Refrigerating Co. v. New 
York Central R. Co., 238 I.C.C. 599 (1940), the Com- 


mission said, at page 601: 


ad 
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"Tt is customary, in connection with 
arrangements for private sidings, for 
defendant to bear only the cost of 
building and maintaining the track 
between the switch point at the 
junction with the main line and the 
point where the siding clears the 
main line.” 


In this case, the LIRR wishes GMC to assume the cost of 
maintaining the switch connection up to and including the 
point of switch, all on the railroad's right-of-way. 

More recently, in Union Carbide Corp. v. Norfolk & 
W. Ry. Co., 323 I.C.C. 65 (1964), the Commission, in 
entering an order requiring the defendant railroad to 
construct and maintain a switch connection, found, at 
page 73, that: 

"The entire cost of this connection 
estimated at $5,300 and which will 

be located entirely on defendant's 
property, will be borne by defendant. 
Complainant will complete the private 
sidetrack and bear the cost and main- 
tenance of such track which is located 
on its property. Construction and 
maintenance of this connection is 
justified." 

These findings by the Commission that a railroad 
should bear the cost of construction and maintenance of 
a switch connection, are not discretionary policy choices, 
but are a reflection of the general duty imposed upon all 


common carriers by railroad to provide and furnish trans- 


portation upon reasonable request. See Section 1(4), 
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49 U.S.C. §1(4), and Huerfano Coal Co. v. Colorado 
& S.BiR. Co. y 28 7.C.C. 502, 505 (1913). Cl, Seblicher 
v. Director General, 62 I.C.C. 181, 187 (1921). This 
duty requires the LIRR to furnish at its expense the 
facilities necessary to discharge its obligations as a 
common carrier. It should be fully compensated for the 
provision of such facilities by the revenues received 
from the traffic transported over them. It should not, 
by coercion, compel GMC to reimburse it for the main- 

: tenance of the switch connection above and beyond the 
revenues received for the traffic moving over the switch 


connection. 
Conclusion 


For all of the foregoing reasons, the League re- 
spectfully requests the Commission to issue an Order 
declaring that it has jurisdiction to terminate this con- 
troversy between joint petitioners under the Administrative 
Procedure Act. Furthermore, it should find that General 
Motors Corporation is not required to bear the expense 
of maintenance of a switch connection for its private 
sidetrack, said switch connection being located entirely 


on the right-of-way cf the Long Island Railroad Co. 
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Dated at Washington, D. C. this 13th day of August, 
1973. 


Respectfully submitted, 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 
425 - 13th Street, N.W. 
Washington, D. C. 20004 


By: John F. Donelan 
Frederic L. Wood 
A.E. Leitherer, President 914 Washington Building 
August Heist, Vice Washington, D.C. 20005 
President 
J.E. Bartley, Executive Attorneys 
Vice President 
J.R. Morton, Chairman, 
Executive Committee 
Donald Boyes, Treasurer 
J. E. Phelan, Chairman, 
Committee on Railroad 
Rates and practices 
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REBUTTAL OF GENERAL MOTORS CORPORATION. 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


IN THE MATTER OF 


DOCKET NO. 35790 


JOINT PETITION FOR DECLARATORY ORDER -- 
PRIVATE SIDETRACK -- GENERAL MOTORS CORPOR- 


ATION AND THE LONG ISLAND RAIL ROAD COMPANY 


REBUTTAL OF 


GENERAL MOTORS CORPORATION 


INTRODUCTION 
Petitioner General Motors Corporation ("petitioner" 
or "General Motors'') will rebut the Opening Statement of 
Facts and Argument of respondent The Long Island Rail Road 
Company ("The Long Island" or "respondent") by showing the 


following: 


acs 


IIr. 


IV. 


REBUTTAL QF GENERAL MOTORS CORPORATION 


182a 


That the financial arguments upon which the 
Long Island relies in defense of its position 
are largely irrelevant and are germane only 
insofar as they may relate to the question of 
whether or not the switch connection carries 
enough traffic to justify its existence. This 


the switch connection does, and this freight 


is profitable to the carrier. 


That costs on the Long Island are excessively 
high and that the carrier misallocates costs 


between passenger and freight operations. 


That all of the freight moving to the General 
Motors facility at Bethpage, Long Island, results 
in income for the Long Island, and that the 
traffic was shown to be profitable in a recent 


Long Island "Divisions" case. 


That the volume of traffic in question has 
increased over the years to a high level and 

is likely to continue at this level, and thus 
respondent's contentions as to the losses of 

its freight operations in general do not apply 

to this high volume, high rated, revenue producing 


move. 
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That the Interstate Commerce Commission has 
long considered the practice of a carrier's 
installation and maintenance of a switch 
connection to a shipper's private sidetrack as 
a requirement of the Interstate Commerce Act 
and that this position is supported by statute 


and cases. 


That the sole case cited by the Long Island in 
support of its position is inapposite and, when 
read in its entirety, supports the position of 
General Motors Sin encian. 
I. THE FINANCIAL ARGUMENTS OF THE 

LONG ISLAND RAIL ROAD ARE LARGELY 


IRRELEVANT. INSOFAR AS THEY DO APPLY, 
THEY HAVE BEEN SOLIDLY DISPROVEN 


The financial arguments upon which the Long Island 


Rail Road relies in defense of its position are, for the most 


part, not relevant to the issue in this proceeding. The ques- 


tions of the poor financial health of the Long Island, its high- 


passenger deficits, and the questions of whether The Long Island 


Rail Road should or should not participate in general railroad 


freight rate increases simply are not related to the issue 


presently before this Commission. However, since some of these 
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q.estions have been raised, they will be dealt with briefly 


below. 


The sole financial argument which is germane to this 
proceeding is the question of whether or not General Motors has 
provided enough business over the switch connection to justify 
the existence of the connection. By the railroad's own admission, 
the number of cars delivered to the Bethpage facility is well in 
excess of 500 annually.: (Verified Statement of James L. Faraci, 


Respondent Exhibit D, at p. 1) 


This sustained high volume of operations is clearly 
sufficient business, and the business is indisputably profitable 
to The Long Island Rail Road as demonstrated by the Verified 
Statement of Mr. Sidney M. Carnahan (attached hereto as Appendix 
B), and as explained further below. 

Il. COSTS ON THE LONG ISLAND ARE 
EXCESSIVELY HIGH; ALLOCATION 
OF COSTS BETWEEN FREIGHT AND 
PASSENGER OPERATIONS IS HIGHLY 
QUESTIONABLE ; SHIPPERS SHOULD 
NOT BE PENALIZED BY IMPROPER 
CHARGES 

For whatever the reason, be it historical, political, 


or both, wages on The Long Island Rail Roai are significantly 


higher than those prevailing on most other rail lines. The 


ok 


a RM a a 
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1/ 
Long Island has admitted this fact.” The Long Island has 
categorized the wage scales prevailing on its system as 
“champagne wages" and has admitted that wage settlements since 


2 
1966 have been generous. 


Tne Verified Statement of Mr. John E. Crenmmins 
(attached to Respondent's Opening Statement as Exhibit E), is 
open to attack on the grounds that The Long Island Rail Road 
appears to be improperly allocating expenses, with the result 
that the freight operations show a greater deficit than they 
should. Mr. Carnahan's Statement (attached hereto and designated 
as Appendix B) recalculates the allocations and demonstrates 
that freight operations of respondent are not so dramatic as 
respondent would contend since a transfer of only a small amount 
from the passenger expenses will cause a large increase in the 
freight expenses. Mr. Carnahan's statement reveals that no 


plausible separation has been made of these expenses. 


While the high costs prevailing on the Long Island 


are unfortunate, receivers of freight which is profitable to 


1/ Reply Brief of Complainant, The Long Island Rail Road Company, 
Docket No. 35153, The Long Island Rail Road v. The Ahnaphee 
and Western Ry. Co., et al., dated February 19, 4971, #6 9. 20, 
be ae 

2/ Id., at p. 34. 
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the Long Island should not be penalized for management deci- 
sions of the carrier which result in excessive costs. Nor 
should freight customers be called upon to contribute to the 
revenues of the railroad by paying for services for which 


published rates apply. 


III. ALL OF THE FREIGHT MOVING TO THE 

BETHPAGE FACILITY IS PROFITABLE. 

THE VERIFIED SIATEMENT OF MR. 

REMINGTON IS IN ERROR, AND DOES 

NOT ESTABLISH THE POINT IT SETS 

FORTH TO MAKE, THE TRAFFIC IN 

QUESTION WAS SHOWN TO BE PROFIT- 

ABLE IN THE "LONG ISLAND DIVISIONS 

CASE" 1.C.C. DOCKET NO. 35153 

As shown in the statement of Mr. Carnahan, attached 

hereto and designated as Appendix B, and as shown in Mr. 
Carnahan's original Verified Statement in Petitioner's 
Opening Statement of Facts and Argument, all of the traffic 
moving to the Bethpage facility is profitable to The Long 


Island Rail Road. 


As Mr. Carnahan points out, Mr. J. J. Remington's 
Exhibit F, attached to Respondent's Opening Statement, contains 
several errors. Mr. Remington erred in the following points: 
(a) Costs were based on "billed weights" 


rather than actual weights. 


187a 


REBUTTAL OF GENERAL MOTORS CORPORATION 


(b) Mr. Remington apparently disregarded 
: the Statement of Respondent's own 
witness, Mr. Donald M. Kadel (Respon- 
dent's Exhibit ©) that General Motors 
“normally only holds cars for 24 
hours...'' (Respondent's Exhibit C, 


BD. 2). 


(c) The cost analysis is made for the 
railroads," i.e., all carriers parti- 
cipating in this movement, and not for 


the Long Island. 


(d) Mr. Remington's statement is based 
upon a freight volume which is neither 


accurate nor representative. 


When these errors are corrected, Mr. Carnahan's 
recalculation shows this movement to be a profitable one, in 
general, both for cars originating at Martinsville, W. Va., 
and those cars originating in Michigan and Ohio. This move- 
ment is particularly profitable for the Long Island despite 
the extraordinarily high costs and "champagne wages" of 


The Long Tsland Rail Road. 
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iy : In fact, Mr. Remington's Statement fails to prove 

: the very point which it sets forth to make. The Long Island 
Rail Road can not be heard to complain that a given movement 
is a deficit movement "for the railroads," i.e., all carriers 
participating in the movement, when only the Long Island is 

a party to the proceeding. The other carriers have not come 
forth to assert or deny the truth of such allegation. The 
only possible reason for attempting to portray the movement 

as a deficit move for all participating carriers is obvious: 
If such a movement were analyzed on a carrier-by-carrier basis, 
the figures produced solely for the Long Island segment of the 


move would show the move to be solidly profitable. 


oe Certain documents in I1.C.C. Docket 35153, as 

o.. described below and in the statement of Mr. Carnahan, attached 
hereto as Appendix B, show that the auto parts traffic to the 
Bethpage facility located on the Long Island Rail Road is a 


Le good revenue producer for the Long Island. 


In The Long Island Rail Road Company v. The Ahnaphee 


and Western Railway Company, et al., 1.C.C. Docket 35153, 
bo Exhibit No. 21, Appendix A of Verified Statement of James J. 


\y Donohue, Generai Freight Agent, Lehigh Valley Railroad, a 
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party defendant in the case, shows some of the typical rates 
and divisions prévailing on interline movements of eastbound 
traffic to destinations on the line of The Long Island Rail 
Road, including movements of auto parts to Bethpage. When 
revenue per car is allocated on the basis of the division in 
effect at that time, and the Long Island's costs are subtracted, 
the traffic is seen to provide excellent revenue for the 
carrier. Mr. Carnahan demonstrates this profitability of the 
movement in his statement.” 
IV. GENERAL MOTORS CORPORATION 
TRAFFIC TO THE BETHPAGE 
FACILITY HAS INCREASED IN 
VOLUME OVER THE YEARS 
The Verified Statement of Mr. Faraci (Respondent's 
Exhibit D) shows a steady and significant increase in traffic 
delivered by The Long Island Rail Road to the General Motors 


Corporation facility. (Respondent Exhibit D, p. 1.) 


The number of cars has increased from the 1965 total 
of 88 cars to the 1972 level of 585 cars delivered. In only 
one year, 1970, was there a significant decli-, and the 


decline can be attributed to the 1970 strike by the United 


3/ Exhibit 21 is part of the record in the case and can be 
found in Docket 35153 at the Washington, D.C., office 
of the Interstate Commerce Commission. 
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(The 


Auto Workers against General Motors Corporation. 


strike continued for 114 days that year.) 


As the Verified Statement of Mr. William Burke, 


(designated as Appendix A and attached hereto and made a part 
hereof) indicates, the volume of traffic delivered at Bethpage 


may reasonably be expected to remain at the present high level. 


Clearly, the contentions of the Long Island as to 
its financial plight do not apply to a volume movement of 
high-rated freight which provides badly needed income to the 


carrier. 


V. THE INTERSTATE COMMERCE COMMISSION 
HAS LONG LOOKED UPON THE PRACTICE 
OF CARRIER MAINTENANCE OF A SWITCH 
CONNECTION SERVING A SHIPPER AS A 
REQUIREMENT OF THE ACT 
The Commission has long recognized the industry- 
wide practice of a railroad maintaining the switch connection 
when the connection is located entirely on railroad property. 
Since passage of Section 1(9) of the Interstate Commerce Act 
in the early part of this century (34 Stat. 584, (1906)), the 
Commission and the courts have often stated the view that 


construction and maintenance of a switch connection located 


upon the right-of-way of a carrier is an act to be done at the 
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expense of the carrier. Of course, the shipper is required 
to furnish sufficient business to the carrier to justify 
construction of the connection. This the shipper has done. 

As the Statement of Mr. Faraci demonstrates (Respondent 
Exhibit D, p. 1), traffic to the Bethpage facility has been 
increasing annually since 1966 with the sole inten of 
1970, a year in which there occurred a major strike against 
General Motors. That the shipper has met its burden of pro- 


viding the carrier with sufficient business is indisputable. 


Controlling in this regard is Cleveland, C.C. & 
St. Louis Ry. Co. v. United —_ 275 U.S. 404 (1928), 
affirming J. K. Derling Coal Co. v. Cleveland C.C. & St. 
Louis Ry. Co., 96 1.C.C. 143 (1925) and 109 1.C.C. 55 (1926). 
There, shipper had extended his private sidetrack to carrier's 
right-of-way and the Commission found that the carrier should 
construct and maintain a switch connection. See also 
Merchants Refrigerating Co. v. N.Y.C.R. Co... 238 1.6.0. 399 


(1940) discussed, infra, and Union Carbide Corp. v. N& W 


Ry. Co., 323 1.C.C. 65 (1964). 
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VI. THE MERCHANTS REFRIGERATING CASE 


UPON WHICH RESPONDENT TRIES TO 
RELY ACTUALLY SUPPORTS PETITIONER 
Respondent cites the Merchants Refrigerating case, 
238 I.C.C. 599 (1940), in support of its position. A thorough 
reading of that case, however, reveals that it supports the 
position of petitioner quite solidly, and that the section 

upon which respondent relies is out of context and is distin- 
guishable easily on its facts. -In the Merchants case, the 
carrier was required to construct an elevated spur leading to, 
and treated as part of, industry's siding. In order to recover 
its considerable investment, carrier and shipper agreed on 
rental for the sidetrack crossing mmicipal property which lay 
between industry's facility and carrier's main line. The 
Commission held that the rental of the sidetrack was not a 

charge published in the carrier's tariff. While rent on a 
carrier-owned sidetrack may not be a tariff charge here, 

however, the Long Island seeks to impose a charge for maintenance 
of ordinary track which composes a switch connection and which 
lies wholly on the carrier's main line right-of-way. In the 

same case, the Commission stated that it was customary for the 
railroad to install and maintain the switch connection, (238 


1.6.0. 399, at 6. 602): 
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‘Tt is customary, in connection with 
arrangements for private sidings, for 
defendant to bear only the cost of 
building and maintaining the track 
between the switch point at the junction 
with the main line and the point where 
the siding clears the main line." 


No part of the disputed trackage is sidetrack for 


which rental would be appropriate and no extraordinary expenses 
were incurred in its construction. Charges for maintenance 

of these carrier facilities are included in the tariffs of 

the carrier and are part of the rate base of The Long Island 
Rail Road. Accordingly, an additional charge for maintenance 
of track composing a connection which the carrier is required 
by statute to make, is most certainly an improper charge, and 


Petitioner prays this Commission so find. 


CONCLUSION 


As set forth by Respondent, through statements of 
its witnesses, the cost analyses and figures of the railroad 
do not portray accurately the costs to the railroads of moving 
the freight involved. This is due in part to the failure of 
The Long Island Rail Road to allocate properly passenger and 


freight costs. 
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Recomputation of the sample provided by The Long 
Island indicates that the traffic moving to the Bethpage 
facility of General Motors is solidly profitable. It 
becomes clear that the freight in question is a bright spot 
in the freight operations of the railroad, and that the 
volume of traffic is likely to continue. The railroad has 
shown no reason why the Petitioner should be burdened with 


additional, duplicative, unpublished charges. 


The Commission has long recognized the responsi- 
bility of the rail carrier to maintain that portion of the 
switch connection lying entirely upon the carrier's right- 
of-way. This position is supported by both the statute and 
the cases. The sole case on which The Long Island relies is 
inapposite, and when read in its entirety, supports the 


position of General Mctors. 


For all of the foregoing reasons, General Motors 
Corporation respectfully requests this Commission to issue 
an Order declaring that it has the jurisdiction to terminate 
this controversy and to find that The Long Island Rail Road 
is required to bear the expense of maintenance of a switch 


connection for the private sidetrack of General Motors 
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Corporation, said switch connection being located wholly 


upon the right-of-way of The Long Island Rail Road Company, 


and to further find that The Long Island Rail Road may not 


suspend service over said switch connection. 


Dated at Detroit, Michigan, this 25th day of 


September, 1973. 
Respectfully submitted, 


GENERAL MOTORS CORPORATION 


BENSON T. BUCK and 

LEONARD F. CHARLA 
Attorneys for 

General Motors Corporation 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


Of Counsel: 


ROSS L. MAU NE 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the 


foregoing Rebuttal of Petitioner General Motors Corporation 
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upon all parties of record to this proceeding by mailing a 


copy to each by first-class mail, postage prepaid. 


Dated at Detroit, Michigan, this 25th day of 


September, 1973. 


Benson T. Buck 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


IN THE MATTER OF 


DOCKET NO. 35790 


JOINT PETITION FOR DECLARATORY ORDER -- 
PRIVATE SIDETRACK -- GENERAL MOTORS CORPOR- 


ATION AND THE LONG ISLAND RAIL ROAD COMPANY 


RE LIE ET I ee ee eS Se 


VERIFIED STATEMENT 0: 


WILLIAM BURKE 


My name is William Burke. I am the same William 
Burke who submitted the Verified Statement in the Opening 


| Statement of Facts and Argument dated July 24th, 1973. 


Records to which I have access in my capacity 
as Northeast Area Traffic Manager, General Motors Parts 
Division, show the Bethpage facility actually received 
42 freight cars during June 1973. The statement of 
Mr. Faraci (respondent Exhibit D, page 1) is incorrect 


in this regard. Mr. Kadel's statement shows 35 cars received 
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(respondent Exhibit C, page 1). The statements of 
Mr. Faraci and Mr. Kadel are internally inconsistent and 
both statements ®re in error, since they understate the 


number of cars received. 


Records epared by the demurrage clerk at the 
Bethpage facilit General Motors Parts Division indicate 
that 45 cars were unloaded at the facility during June, 
1973. These records were made on a day-by-day basis 


during the normal course of business. 


The records indicate that the following number 
of cars were unloaded for the months shown: 


Cars Unloaded 


Month at Bethpage -- 
March 52 
April be 
May 49 
June 45 
July 5% 
August 57 


(Note: January and February 1973 were atypical months due 
to a strike against the Long Island Rail Road from 
November 30, 1972 to January 22, 1973.) 


It is within my personal knowledge that some of 


the traffic being received by the Bethpage facility of 
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GMPD has been floated by lighter across New York Harbor 
from New Jersey via certain of The Long Island Rail Road's 
connecting carriers, particularly the Lehigh Valley 


Railroad. 


I know that much of the traffic’ received at the 
Bethpage facility of GMPD is routed via Selkirk, New York, 
via the Penn Central Railroad. The Penn Central Trans- 
portation Company formerly operated a float service across 
New York Harbor which has t.n discontinued. It is my 
understanding that this float operation was discontinued 
on the motion of the Penn Central Transportation Company, 
and that the Selkirk movement is for the Penn Central 


Transportation Company's own convenience. 


As I explained above, June, 1973, is not a 
representative month, and the volume of 42 cars received 
and 45 cars unloaded is below the monthly mean of 48.7 
cars received at the Bethpage facility during 1972. 

The figure of 48.7 ca 3 per month is derived from the 
chart on page one of Mr. Faraci's statement. This 


trend has continued through 1973. 
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The statement of Mr. Kadel (Long Island Rail 
Road, Exhibit F, page 2) that GMPD normally holds cars 
for a period of 24 hours at its Bethpage facility is 
correct. This rapid turnover and efficient handling 
of freight cars at Bethpage helps to minimize carrier 
costs. It would be absolutely impossible to maintain 


this 24-hour turnaround time at any team track facility. 


As T pointed out in my earlier statement, to 
receive freight via team track and motor carrier would 
cause a severe curtailment of the operations of the 
Bethpage facility since the facility has very limited 
truck receiving capacity with no provision for physical 


expansion. 


me 
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VERIFICATION 


STATE OF MICHIGAN 


COUNTY OF WAYNE 


William Burke, teing duly sworn, deposes and 


says that he has read the foregoing statement, knows 


the contents thereof, and that the same are true as 


stated. 


Subscribed and sworn to before me this 


of September, 1973. 


Notary Public 
DOLORES F. SLIWINSKI 
Notary Public, Vi-yne County, Mich. 
My Conrission Lepiies Apr. 27, 1975 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


IN THE MATTER OF 


DOCKET NO. 35790 


JOINT PETITICN FOR DECLARATORY ORDER -- 
PRIVATE SIDETRACK -- GENERAL MOTORS CORPOR- 


ATION AND THE LONG ISLAND RAIL ROAD COMPANY 


VERIFIED STATEMENT OF 


SIDNEY M. CARNAHAN 


"t am the same Sidney M. Carnahan who submitted 
a Verified Statement which was made a part of Genera! Mtuors 
Opinion, Statement of Facts and Argument in this proceeding. 
I have examined the statements of Mr. John E. Cremmins and 
Mr. Joseph Remington which purport co show “at The Long 
Island Rail Road loses money on trazfic moving to the Bethpage 
Distribution Center from Martinsburg, West Virginia, and 
have found that the statistics upon which they rely do not 
establish that this traffic is of questionable value to 


the Long Island. To the contrary, when properly computed, 


203a 


REBUTTAL OF GENERAL MOTORS COQRPQRATION 
it can be shown by the use of cost figures presented by the 
Long Island witnesses that revenue received by that carrier 
for handling parts traffic moving from Martinsburg to 
Bethpage exceeds the Long Island's cost for providing that 


service. 


Before establishing that fact, however, first 
I should point out that the statistics presented by 
Mr. Cremmins, while showing overall freight losses of the 
Long Island for the years 1966 through 1972,do not show that 
the Long Island sustained a loss on automobile parts traffic. 
As it can be seen from Mr. Cremmins' statement (Respondent 
Exhibit E), the revenue and expense figures are a sig nies 
for all traffic handled during that period. Secondly, even 
though the Long Island's labor costs appear to be correspond- 
ingly higher than those for other railroads in the same area, 
the freight losses shown or Exhibit E are unquestionably 
affected by the expenses of passenger service which account 


for a major part of the Long Island's rail operations. 


To measure this high wage cost, I have prepared 
Exhibit A entitled "1972 Wage Comparison" which compares 
the Long Island Rail Road wage rates with those of the 


Gentral o1 New Jersey. 1 chose the CNJ for this purpose 


atu 
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as it is nearly comparable to the Long Island as any railroad. 
Both’ service the New York area, are relatively small, and both 
are in financial difficulty. The only minor difference is 

that while the Long Island extends into nearby Long Island 
communities to the east of New York, the CNJ extends into 
nearby New Jersey communities to the west of New York. Despite 
this strong similarity, Long Island pays wages equal to 117.3% 
of those paid by CNJ on a straight time basis, or equal to 


116.8% of those paid by the CNJ on a “total time paid for" basis. 


Furthermore, freight losses as reported to the 1.C.C, 
are highly dependent upon the separation of expenses between 
freight and passenger services. Although the Commission 
has published rules for such separation, a certain amount of 
judgment is allowed in apportioning certain expenses. Due to 
the exceedingly large passenger service of the Long Island -- 
actually over 9 times as great as the freight services when 
measured by revenues -- a transfer of a small amount from the 
passenger expenses wiil cause a large increase in freight 
expenses. In this respect, I have prepared Exhibit B which 
is an analysis of the operating revenues and expenses of 
The Long Island Rail Road to test whether the separation of 


expense between freight and passenger service is realistic. 


at 
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This analysis does not reveal that a very plausible separa- 
tion has been made of these expenses. Looking at Exhibit B, 
it seems inconceivable that freight services operating 
5.1% of the car miles, and only 3.4% of the train miles, 
should be charged with 12% of the operating expenses and 
13% of the taxes, while the passenger service operating 
94.9% of the car miles and 96.6% of the train miles should 
bear only 88% of the operating expenses and 87% of the taxes. 
{his does not seem like a realistic apportionment of such 
expenses, which to my way of thinking, overstate actual 
freight expenses. The validity of such apportionment is 
further cast in doubt by the fact that the automobile parts 
traffic actually makes a contribution to profit for the 
Long Island ranging from 190% to 201% of fully allocated 
costs, as will be shown on Exhibit C, which I shall later 


discuss in greater detail. 


Next, I wish to point out that the costs presented 
by Mr. Remington are not based upon an accurate or repre~ 
sentative freight volume. According to his statement, the 
costs are based. upon the billed weight of 38 shipments which 
moved in June of 1973. While June may have been the most 
recent period for which statistics are available, that is 


neither representative nor correct traffic sampling. 


ke 
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According to the statement of Mr. James L. Faraci, 
(Respondent Exhibit D), the Long Island handled 585 cars to 
Bethpage for General Motors in 1972. Thus, a monthly 
average of the total year's volume would amount to approxi- 
mately 49 cars or 29% greater than the 38 car factor used 
by Mr. Remington. According to Mr. Burke, Eastern Traffic 
Manager for the Parts Division, who has jurisdiction over 
the Bethpage facility, June is a relatively light period 
when compared to the other months of the year and not 
representative of the traffic movement. Actually, the 
Bethpage facility received 41 cars in Jume according to 
Mr. Burke. Also, predicating the cost study on billed 
weight rather than the actual carload weigit shown on 
copies of the freight waybills appended to Mr. Faraci's 
verified stat ment again shows that the costs prepared by 
Mr. Remington were overstated. The billed weight of the 
cars far exceeded the actual weight of most shipments. 
This can be determined by analyzing the copies of those 
waybiils attached to Mr. Faraci's statement. For example, 
all shipments were billed at 20,000 pounds or more, whereas 
the actual weight on ae first three waybills is pe Fg 


pounds, 14,346 pounds and 11,471 sounds, respectively. 


Averaging out the actual weiyhts for all shipments, the 
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carload weights were only 13,738 per car rather than the 
billed weight of 20,000 or more used by Mr. Remington. 
Naturally, such an approach overstated the operating costs 


of the rail service performed in handling this precise 


traffic. 


A further inaccuracy in Mr. Remington's cost 


study resulting in an additional overstatement in costs 


results from his failure to adjust the cost scales for 


mown operating experience which deviates from the average 


factor in the cost scales. At page 2 of Mr. Kadel's 
statement, he points out that General Motors Corporation 
normally holds cars for no more than 24 hours. “2 cost 
scales (Statement No. 1C1-70 Railroad “ost Scales by 
Territories for the Year 1970), however, provide i 
average factor of two days for loading and unloading 4 
boxcar at either origin or destination. (Page 153) 

At page 154, the scales provide for adjustment to this 


factor when the actual experience is one day instead cf 
two days. In this regard, tne scales 


as follows: 


Nid 
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"Tf it is known that the loading or 
unloading time is 1.00 day instead of 
2.00 days, the active car-days for 
boxcars becomes 2.80 days instead of 
3.80 days and for other cars 3.00 days 
instead of 4.00 days. Using the Region 
Il costs, for example, adjustments would 
be as follows: The boxcar-general 
unequipped and equipped service cost 
would become $11.82 per car, 73.7 per 
cent (2.80 divided by 3.80) instead of 
the territorial average cost of $16.04 
or a reduction of $4.22 per. boxcar." 


As the rules indicate, failure to make such 


an adjustment overstates the costs. 


While I have pointed out numerous @efects and 
inaccuracies in Mr. Remington's cost study, which impair 
the validity of the result, the principal objection is 
that the study does not evaluate the Long Island's cost 
of handling this traffic. Instead it purports to cast 
out the entire movement from origin to Bethpage with no 
separation as to relative profit to Long Island as compared 


to that of the other participating carriers. 


Exhibit I to Mr. Remington's Verified Statement 
computed the variable and fully allocated cost for the 
carriers west of Fresh Pond and the Long Island and compared 


those costs with the revenue for all carriers. Nothing was 
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shown a- to the division of revenues to the Long Island, 
as against other carr’ers participating in this traffic. 
An examination of the record in Docket 35153, Long island 
Division's case, was made in order to see if this could 


be developed. 


However, the divisions disclosed in that case 

were via ferry and Long Island City. ‘This service by 

ferry has subsequently been discontinued, causing this 
traffic to be now interchanged at Fresh Pond. The Verified 
Statement of Albert M. Schofield introduced as Exhibit 15 in 
Docket 35153, at page 9, states the delay in coming to an 
agreement was due to ie . the Long Island's insistence 

on a greater share of the interline revenues ... ." 
Accordingly, it is reasonable to believe that the present 


divisions are not less than those disclosed on Division 


Sheet 486 under consideration in Docket S5132. 


Based on Divisions disclosed in Docket 35153, I 
have prepared an Exhibit Cc, "Long Island Revenues and Costs 


as Compared with Other Participating Roads," which shows 


this traffic te be relatively far more profitable to Long 
Island than it is to other participating roads. In all 


instances, the revenue received by the Long Island on this 


Se ee 
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traffic bore a relationship to variable costs by 200% 
or more for all origins except Martinsburg which traffic 
contributed revenue of 192% of variable costs. By any 


standard, this must be considered highly profitable traffic. 
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VERIFICATION 


STATE OF MICHIGAN ) 
ss 


eet Soe? 


COUNTY OF WAYNE 


Sidney M. Carnahan, being duly sworn, deposes 
and says that he has read the foregoing statement, knows 
the contents thereof, and that the same are true as 


stated. 


Sidnfy M. Carnahan 


tL 
Subscribed and sworn to betore me hue day 


of September, 1973. 


Notary Public 
DOLORES E. SLIWINSKI 
Notary Public, Wayne County, Mach. 
My Commission Cxpues Apr. 27,1975 
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WITNESS CARNAHAN 
DOCKET NO. 35790 


1972 Wage Comparison EXHIBIT A 


Long Island R.R. v. Central of New Jersey 


Straight Time Paid At Paid Per Total Time 
Hours Straight Time Hour Paid For 


LONG ISLAND R.R. 


Executives 374,419 $ 4,012,916 374,419 $ 4,012,916 
Professionals 2,105,043 11,258,946 2,405,770 13,002,771 
Maintenance 

of Way 1,550,036 8,226,040 1,898,555 10,485,064 
Maintenance of 

Equipment and 

Stores 3,819,332 19,820,054 : 4,719,233 25,287,901 
Transportation, 

Other Than 

Train & Engine 

And Yard 806,024 4,169,067 940,892 4,968,433 
Transportation, 

Yard 169,856 876,779 : 214,240 1,229,023 
Transportation, 

Train & Engine 2,608 , 823 25977 - 9335 ‘ 4,252,746 23,411,242 


TWLLNdda 


a ge. 


Totals 11,433,533 $64,341,735 . 14,805,855 $82,397,350 
CENTRAL OF NEW JERSEY 


Executives 181,771 $ 1,353,695 181,771 $ 1,353,695 
Professional 887, 124 4,113,439 1,057,229 4,937,732 
Maintenance : : 

of Way 451,173 1,933,224 557,008 2,479,571 
Maintenance of : : 

Equipment and 

Stores 889,043 3,999,827 . 1,058,141 4,888,753 
Transportation, : 

Other Than 

Train & Engine 

And Yard 320,781 1,464,820 4.57 392,229 1,840,789 
Transportation, : 

Yard 103,156 537,244 5.20 120,562 632,758 
Transportatior i 


Train & Engite 1 259,021 6,220,704 4.96 1,992,483 9,438,901 


NOILWYOduOD SUYOLOW TWHANAD 


Totals 4,086,069 $19,622,953 $ 4.80 5,359,423 $25,572,199 


% Long Island hourly rate is of CNJ 117.3% 


Source: Year End Report of Employees, Service and Compensation, 
I.C.C. Wage Statistics Form A. 
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EXHIBIT B 


THE LONG ISLAND RAIL ROAD 
ANALYSIS OF OPERATING REVENUES AND EXPENSES 
(In 000's) 
Percent 
Freight Passenger Totals Freight Is 


1972 Solely Apportioned Total Solely Apportioned Total Solely Apportioned Total Of Total 
Revenues $ 9,190 ~ $ 9,190 $85,122 ~ $85,122 $94,312 ~ $94,312 9.742 


Expenses 
Maint. of Way 871 1,541 2,412 17,926 19,380 21,792 11.12% 


Maint. of Equip. 1,747 488 2,235 5,643 32,561 34,797 6.4% 
Traffic 241 95 336 74 246 5381 57.8% 
Transportation 9,071 1,130 10,201 8,868 60,754 70,955 14.4% 
Miscellaneous 1,799 1,799 1,799 


General 625 1,830 2,455 "488 13,826 14,314 16,769 14.67 
Total Expenr® 12,555 5,083 17,639 82,718 46,337 129,055 146 ,694 12.0% 


NOTLWYOdNOD SUYOLOW TWUSNAD JO TvLLndaa 


Nec Rev. RK Opr- ( 8,445 (43,933) (52,382) 16.1% 
Railvay Tax Accruals 688 206 B94 3,849 2,131 5,980 ‘in || 6 


RK Operating Income ( 9,343) (49,913) : (59,256) 15.8% 
Wet Kents : 2,118 4,612 6,731 31.5% 
Wet Loss (11,461) (54,526) (65,987) 17.4% 
Car Miles (Loaded & 
Expty - Including 
Motor Car) 2,526 47,446 49,972 5.1% 
Train Miles 216 6,289 6,505 3.4% 


~ f WITNESS CARNAHAN ~ 
DOCKET NO. 35790 


EXHIBIT C 
Long Island Revenues and Costs 


Compa: oxsed with Other Participating Roads 


i 


Col. 2% Col. 3 Col. 4 Col. 5 Col. 6 Col. 7 Col. 8 Col. 9 Coli. 10 
" Coste as Computed by i Long Is. Long Is. Other Rd. Wisctabe Got ae 


soe Cost ac. is of V.C. 
J. J. Remington ) Fercent. Div. Divs. Long is. Others 


YGoL 1x2)(Col 1-2) bai ee 
To Bethpage, N.Y. fram: 


Grand Blanc, Mick. P 176.4 174.6 31.5 101.0% 
Pontiac, Mich. 6.2% 62 176.4 172.7 31.5 


102.1% 
Waterford, Mich. 24, 176.4 32 172.7 31.5 3% 102.1% 
Flint, Mich. 176.4 30. 174.4 31.1 101.1% 
Tevsir2, “ich. 184.8 185.9 32.0 99.44 
Selet>, Crto 27 e 175.0 Lites 31.5 . o8, 
Martinsburg, WeVa- 93.6 126.8 30.7 13.9% 


sue 8 


° 
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Pics? mased on Pivisiia Sheet 486 Issued by H.R. Hivah, Tariff Publishing Office (File 1136-31) 
pes £ed Statement of J.J. Reming on, Exh. 1 
) 


exer, at Flint and Pontiac percentage. 
twole average of Hagerstown, Mi., and Winchester, Vi. 
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REPLY STATEMENT OF FACTS AND ARGUMENT OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE. 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Docket No. 35790 


JOINT PETITION FOR DECLARATORY ORDER - 
PRIVATE SIDETRACK - GENERAL MOTORS CORPORATION 
AND THE LONG ISLAND RAILROAD COMPANY 


REPLY STATEMENT OF FACTS AND ARGUMENT 
OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Preliminary Statement 


In its Opening Statement, filed August 13, x973, 

The National Industrial Traffic League (League) confined 
its discussion to the legal issues involved in this pro- 
ceeding while reserving judgment on whether to put in 
factual evidence at a later time. 

The League now respectfully submits its Reply State- 
ment Of Facts And Argument with the purpose of emphasizing 
the abnormal. position taken by the Long Island Railroad 
Company, respondent. 

The League will show, through the Verified Statement 
of J.E. Phelan (attached), that the change in the LIRR's 


policy, from one pursuant to which the LIRR has borne 
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the cost of maintaining that portion of sidetrack 


between the point of switch and right-of-way line 
to one pursuant to which it will not, has in fact not 
been the policy and practice of the other railroads 


in the United States, and, is what only could be 


considered an aberration from the legal maintenance 


responsibilities of a common carrier by Yai. 


Argument 
The Long Island Railroad Company, through Witness 


La Rocco (Exhibit B, Verified Statement of Nicholas C. 
La Rocco), has testified that, in September Of 1970; 
the LIRR was forced to rescindits. policy of bearing 
the maintenance expense on that portion of sidetrack 
from the point of switch to the right-of-way line. 
(Witness La Rocco, Ex. B., p.1) The present policy of 
the LIRR is to have the maintenance expense of such 
track borne by the shipper through a contractual side- 
track arrangement. 

The League submits that this present policy of 
the LIRR is notconsistent with the policy of most of 
the railroads in the United States. In his Verified 
Statement, League Witness O:E. bel General Traffic 


Manager of Anheuser-Busch, Inc., has stated that 


q ! A eee 4 
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Anheuser-Busch has never been presented with a side- 
track agreement which included a demend that the 
shipper bear the cost of maintaining that portion of 
the track or the switch connection located on the 
carrier's property and owned by the carrier. (Witness 
J.E. Phelan, Verified Statement, p.2) This <5 of 
paramount significance due to the fact that Anheuser- 
Busch has a total of eleven (11) sidetrack agreements 
with nine (9) different carriers by rail in variows 
locations throughout the country. (Witness J.£. Phelan, 


verified Statement, p.2) 


Conclusion 

The evidence submitted herewith supports the Leacue's 
contention that the "new" policy being pursued by the 
Long Island Railroad Company is at variance with the 
policy of most of the other rail carriers in the United 
States. . 

The League recognizes that the LIRR's deviation 
from the policy followed by most other common carriers 
by rail does not make the LIRR's policy illegal per 
se. The purpose of this Reply Statement of Fact and 
Argument was limited to emphasizing the fact that the 


LIRR's policy is a true aberration from the norm. 
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However, the Leacue does believe, and has so 


stated, that the LIRR cannot require the General 
Motors Corporation to bear the expense of maintenance 
of a switch connection for its private sidetrack, said 


switch connection being located entirely on the right- 


of-way of the Long Island Railroad Company. (See 


Opening Statement of The National Industrial Traffic 
League, August 13, 1973, pp. 5-8). 

Dated at Washington, D.C. this 27th day of 
September, 1973. 
Respectfully submitted, 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


425 - 13th Street, N.W. 
Washington, D.C. 20005 


By: John F. Donelan 
Frederic L. Wood 


A.E. Leitherer, President 914 Washington Building 

August Heist, Vice Washington, D.C. 20005 
President 

J.E. Bartley, Executive : Attorneys 


Vice President 
g.R. Morton, Chairman, 
Executive Committee 
Donald Boyes, Treasurer . 
J.E. Phelan, Chairman 
Committee on Railroad 
Rates and Practices 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


Due Date: September 26, 1973. 
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Certificate of Service 


We hereby certify that we have this 27th day of 


September, 1973, served a copy of the foregoing upon 


the parties listed in the Commission Order of June 29, 
1973, and all other known interested parties, by mail, 
postage prepaid, in accordance with the General Rules 
of Practice. 


JOHN F. DONELAN 


FREDERIC L. WOOD 
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NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Docket No. 35790 


Joint Petition For Declaratory Order - 
Private Side Track - General Motors Corporation and 


The Long Island Railroad Company 


Verified Statement of J. E. Phelan 
On Behalf Of The National Industrial 
Traffic League 


nome 


My name is J. E. Phelan and my office address is 
721 Pestalozzi Street, St. Louis, Missouri 63118. Ef 
am General Traffic Manager of Anheuser-Busch, Inc. and 


Cnairman of the Railroad Rates and Practices Committee 


of The National Industrial Traffic League. As General 
Traffic Manager, I have complete responsibility for all 
traffic and transportation matters for my company. I 
have held my present position for 5 years and for 13 
years prior to that served as Assistant General Traffic 
Manager. I have served on the Railroad Rates and Practi- 
ces Committee of the League for the last 5 years and am 
currently completing my second year as its Chairman. 
Anheuser-Busch, Inc. has numerous side track arrange- 
ments in several locations through out the United States 
with various railroads. ‘These side tracks have been in- 


stalled to serve various plants of my company. The 


ws 


22la 
REPLY STATEMENT OF FACTS AND ARGUMENT OF THE 
NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
location of each plant, together with the railroad serving 
it, are as follows: 
1. St. Louis, Missouri - Manufacturers Ry. 
co. 


Waverly (Newark), New Jersey ~— Penn Central 
Transportation Co. 


La Metro (Los Angeles), California - 
Southern Pacific Transportation Co. 


Tampa, Florida - Seaboard Coast Line R. Co. 


Jacksonville, Florida - Seaboard Coast Line 
R. Co. 


Houston, Texas — Missouri Pacific R. Co. 


Columbus, Ohio - Penn Central Transportation 
Company 


Merrimac, New Hampshire - Boston and Maine 
Corp. 


Williamsburg, Va. - Chesapeake and Ohio 
Ry. Co. 


Manitowoc, Wisconsin - Chicago and North 
Western Transportation Co. 


Lafayette, Indiana - Norfolk and Western 
Ry. Co. 


In some of these cases, the construction costs for 
the switch connection established by the railroad have 
been paid for by Anheuser-Busch under a refund provision 
‘requiring payment of a specified number of dollars per 


car over a term of years basgd on a minimum revenue per 
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car accruing to the constructing railroad. In other 
cases, the switch connections have been made entirely at 
the railroad's expense. 

However, none of the side trac agreements covering 
these switch connections contain any provision requiring 
that Anheuser-Busch bear the costs of maintenance of 
that portion of the track oz the switch connection located 
on the carrier's property and owned by the carrier. In 
none of these cases have we ever been presented with a 
demand for such a provision in the side track agreement. 

The apparent practice of the Long Island Railroad 
Company of including such a provision in their side track 
agreements is completely contrary to the practice of most 
other railroads in the United States. _ 
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INITIAL QPINION OF THE INTERSTATE COMMERCE COMMISSION. 
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MAY 21 1974 


Certificate of Service 


The SECRETARY of the Interstate Commerce Commission hereby certifies thar the 
attached initial decision of the Administrative Law Judge has been filed with and duly 
made part of the record herein and has this date been served upon all known pares ia 
the manner provided by law and the regulations of this Commission. 


Exceptions to said decision, if any, musx be filed with the Secretary, INTERSTATE 
COMMERCE COMMISSION, Washington, D.C. 20423, and served on all other parties of 
record within 30 calendar days (20 days if there are no other parties) from the date of 
service shown above. Replies thereto may be filed within 20 calendar days after the final 
date for filing exceptions. If either date falls upon a Saturday, Sunday, or legal holiday, 
then the applicable pleading must be filed by the end of the next business day. 


If no excentions are filed ta the initial decision, and iris er stayed by che Comnis 
sion, the initial decision becomes the order of the Commission tv operation of law upon 
expiration of the period for filing of exceptions. The parties to this proceeding are wamed 
that it should not be assumed that the initial decision has become effective as the order 
of the Commission by operation of law until anotice to that effect has been received. 


: 
: 
2 
& 


In addition, any new operation to be authorized by the initial decision, if it becomes 
the order of the Commission by operation of law, may not be commenced until a certificare, 
permit, or license, as the case may uc, has actually been issued by the Commission. A 
certificate, permit, ‘or license will noc be issued until the applicant has complied with the 
provi sionsof the Interstare Commerce Act and the requirements of the Commission thereunder 
as specifically set forth in the initial decision. 


(Frhat Root 


ROBERT L. O5'-ALD 
(SEAL) Secretary 


O 
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JOINT PETITION FOR DECLARATORY ORDER - 
PRIVATZ SIDETRACK - GENERAL MOTORS, CORPORATION AND 
THE LONG ISLAND RAILROAD COMPANY 


Upon joint petition for a declaratory order, found that 
(1) respondent cannot lawfully require etitioner to 
bear the expense of maintaining a swite connection 
located on railroad property and (2) respondent 
cannot lawfully ston rail service to petitioner's aiding 
upon refusal of petitioner to bear the expense of main- 
taining respondent's switch connection. Proceeding 
discontinuesc. 


Benson T. Buck, Leonard F. Charla, and Rosa L. Malone for 
petitioner. : 

Richard H. Stokes and George M. Onken for respondenc. 

John f. Donclan ond Frederic L. wood for intervener. 


TA OT 


By Richard &. Ries, Administrative Law Judge: 


Pursuant to an order of the United States District Court 
for the Eastern District of New York, Civil Action No. 72C€ 
1549, General Motors Corporation, harein referred to as 
“petitioner”, and The Long Island Railroad Company, herein 
referred to as "respondent", filed a joint petition on 
March 5, 1973, seeking a declaratory order under section 554(e) 
of the Administrative Procedure Act to settle an existing 
controversy concerning various issues within the primary 
jurisdiction of the Interstate Commerce Commission. ‘The 
iesues raised by the joinc petition relate to matters arising 
under section 1 of the Interstate Commerce Act, including 
section 1(9) thereof. 


2 order dated June 29, 1973, the commission directed 
that this mattcr be handled under the modified procedure, 

The National Industrial Traffic League intervened in support 
of the petitioner. Opening statements of fact and argurent 
were filed by all parties, which included verified stutemente 
of witnesses and exhibita; a rebuttel etatement was filed by 
General Motors; and the Traffic League was permitted to late 
file its reply statement. By order dated April 1, 1974, the 
proceeding was referred co this Administrative Law Judge for 
an initial decision. 


INITIAL QPINION OF 


THE INTERSTATE COMMERCE COMMISSION 
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The Parties 


The petitioner is a Delaware corporation with its 
principal offices in Detroit, Mich. For business reusons, 
it functions throuzh several unincorporated divisions, one 
of which is the General Notors Part: Division. The Parts 
Division carries on warehousing, sales, and distribution 


operations on premises loceted within the municipality of 
N. Y¥. Said premises are located on 


Bethpage, Nessau County, 

a line of respondent's railroad which delivers the bulk of 
petitioner's inbound freight. Tne Parts Division provides 
wajor replacement parts to General Motors dealers throughout 
the Metropolitan City of liew York and portions of the out- 
lying areas. 


_ The respondent is 4 class I common carrier by railroad, 
with its principal offices at Jamaica Station, in the City of 
New York, County of Queens, N. ¥., transporting freight and 
passengers in interstate and intrastate commerce. 

Respondent haa rail lines operating in the Counties of 
Suffolk, Nassau, Queens, Kings, and tew Yorn, all in the 
Scate of New York. [€ mainteins interchange connections with 


other common carriers by raii at Long Island City and 
nterstate transportation of truight 


Fresh Pond Junction for the 1 
shipments to and from points in Long Island. 


Stat_ment of Facts 


ly serves petitioner's premises by 4 

switch connection mc private siding located on the eastbound 

track of respondent's main line with a facing point switch. 

The private sidings at Bethpage are under the jurisdiction of 

the district freight agent in Hicksville (3 miles distant) 

where e« modern pudlic team “rack facility is maintained with 
At Farmingdale, about 2 miles 


a 23 ririg, car capacity. 
eastward from Bethpage, respondent maintains a smaller 
ublic team track faci‘ity with an 8 car capacity which is 


under the jurisdiction of the district freight agent at 
Brentwood. 


Since 1965 respondent has been serving petitioner's 
operations at Rethoage via a switch connection located on 
respondent's property leoecing from the railroad line to 4 
sidetrack socated on property of petitioner which sidetrack 
is operated and maintained hy petitioner. The switch 
connection 743 originally established voluntarily in 
accordence with section 1(9) of the act, which reads ae 


follows: 


Respondent present 


1(9) Any commor. cerrier evbject to the provisions 
of this part, upea application of any lateral, 
branch lire of railroad, oF of any shipper 
tendering in.eretace trafiic for transportation, 
shall construct, maintain, and operate tron 
reasonable tcrms a ewiten connection witn any 
such lateral, branch Line of railroad, or 
private sidcecrack which way be constructed to 
connect with ite railroad, waere such 
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connection is reasonably practicable and - 

can be put in with safety and will furnish 
sufficient business to justify the construc- 
tion and maintenance of the same; and shall 
furnish cars for the movement of such traffic 
to the best of its ability without discrimina- 
tion in favor of or against any such shipper. 
If any common carrier shall fail to install 
and operate any such switch or connection as 
aforesaid, on application therefor in writing 
by any shipper or owner of such lateral, 
branch line of railroad, such shipper or 

owner of such lateral, branch line of rail- 
road may mske complaint to the Commission 

as provided in section thirteen of this part, 
and the Commission shall hear and investigate | 
the same and shall determine as to the 

safety and practicability thereof and 
justification and reasonable compensation 
therefor, and the Commission mav make an 
order, as provided in section fifteen of 

this part, directing the common carrier to 
comply with the provisions of this section 

dim accordance with such order, and such order 
shall be enforced as hereinafter provided for 
the enforcement of all other orders by the 
Commission, other than orders for the payment 
of money. 


A eidetrack agreement dated Apri) 10, 1972, was submitted 
te petitioner by the respondent for signature providing that 
the sidetrack, which is inclusive of the switch connection, 
loceted on railroad prceperty shall be maintained by respondent 
and the cost thereof to be paid ns the petitioner. Upon 
petitioner's refusal to execute the said agreement, che 
respondent served petitioner with notice that on and after 
November 15, 1972, the sidetrack would be placed out of 
gervice. If such threatened action was to occur, petitioner's 
rail car deliverics would be suspended at its private 
siding requiring such shipments to be received at respondent's 

ublic team track facility at Hicksville. Thus petitioner 
dled a cozplaint in the United States District Court for 

the Eastern District of ‘ew York seeking a restraining order 
against the railroad’s proposed action to cease serving the 
petitioner. On Decenver 7, 1972, the Court entered a 
temporary restraininz order aceinst the railroad to remain in 
effect pending a decision of the issue by the Commission. 


The Issue Involved 


The issue here involved is whether or not it is lawful 
for a railroad to regiire a snipper to bear the entire 
expense of maintaining a railroad owned switch connection 
between anu induserial sidetrack and the carrier's main line, 
even thourn the switch connection lies upon the property and 
right-of-way of the ceurrier. 
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Subsidiary to the foregoing issue, is the question of 
whether or not the respondent has a right to refuse to serve 
the industrial sidetrack if petitioner refuses to execute 
the sidetrack agreement tendered it by respondent. 


‘Question of Commission's Jurisdiction 


The Traffic League points out that, strictly speaking, 
the Commission's jurisdiction under section 1(9) of the act 
cannot be invoked in the instant situation, since the switch 
connection has been constructed and is teing operated. 
Section 1(9) empowers the Commission to require the 
installation and operation of a switch connection by a 
railroad under certain conditions. Sce Ziecler Brothers v. 


Southern Ry. Co., 157 1.C.C. 660, 663 (1929). Nevertheless, 
the League concludes that under the circumstances here, the 


a complaint with the Corznission under section 1(9), seeking 
an order directing the respondent railroad to make the switch 
connection. Under the circumstances, the Judge finds that 
the Commission has the authority to determine the questions 
in issue in this proceeding. 


Contentions of Respondent 


Prior to 1954, the practice of the respondent was to 
require industries to bear the entire cost of mairnteining 
private sidings and switch connections even though portions 
therecf were located cn respondent's property. In November 
1954, that policy chanped in order to meet the increasing 
competition of other mcdes of transportation and to attract 
additional industry to Long Island. Under the new policy 
the industry paid the cost of constructing that portion of 
the sidetrack beyond the right-of-way line. Also the railroad 
was responsible for the maintenance cost of that portion of 
the sidetrack between the point of switch and the ripht-of- 
way line. In September 1970, due to soaring deficits from 
freight operations, respondent recinded the new policy and 
reverted back to its pre-1954 policy which required 

industries to bear the entire cost of maintainine the private 
sidings and the switch connections. Since that date 169 
sidetrack ayreements out of a total of 278 have been. 
tenegotiated to reflect the latest policy. The average cost 
of maintaining a main track switch connection such as the one 
for petitioner is shown to be $2,908. The averape cost of 
maintaining private siding trackage on railroad property jis 

92 centa per linear fcot. In the case of petitioner, there 

is 390 linear feet of siding trackage on respondent's property 
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which would bring the average annual maintenance expense to 
$3,266.80. 


Respondent shows that switching cars onto petitioner's 
sidetrack is more costly and time consuming than switchii.g 
to the public team track at Hicksville. According to 
respondent's count during 1971 and 1972, an average of some 
10 or 1] cars of auto parts per week were switched to 
petitioner. 


The main theory of respondent's position is the 
financial condition of the railroad. In the last few years 
freight losses have ranged from 6 to ll million dollars 
annually. Moreover, @ cost analysis prepared by a respondent 
witness concludes that petitioner's type of traffic is 
extremely marginal so far as producing any profit to the 
railroad in light of the costs of maintaining the switch 
connection and trackage. 


Contentions of Petitioner 


The petitioner's position is based upon the grounds that 
the switch connection and private siding located on respondent's 
property is a facility which respondent is obligated to own 
and maintain as a common carrier by railroad under che 
provisions of section lL of the act; that the costs of 
maintaining track lying upon the railroad right-of-way is @ 
cost which has already been included in the railroad's rate 
base for which respondent is reimbursed; that petitioner is 
willing and does maintain all track lying upon its own 
property; that respondent is obligated to continue rail 
service to petitioner until the rates for such service are 
permitted to be canceled or service is discontinued in 
accordance with the requirements of the Interstate Commerce 
Act; and that to accede to respondent's demand would 
constitute a violation of s ztion 6 of the act since the 
maintenance charge at issue here {4s not reflected anywhere in 
respondent's tariffs tut rather is a part of respondent's 
operating cost. 


Contrary to respondent's claim that revenues derived 
from transporting autonobile parts ere marginal, petitioner 
shows that revenues fron automobile parts exceed variable 
costs by 139 percent as compared with the ratio of revenue 
to costs of all cousodities of 120.5 percent. Petitioner 
shows the revenue on automobile parts is higher whether 
measured ty revenue per car, revenue per 100 pounds; revenue 
per car mile or per ton mile. 


Respondent is dcliverying on the average of 15 freight 
car loads of automotive parts weekly or in excess of 500 car 
loads annually to petitioner's facility at Secthpace. These 
cars originate at points in the midwest princirally 
Michigan, Onio end indiana. since the tethpave facility was 
designed to receive its ircomin:, /reight by cail and cue to 
the distance from sources of supply, inbound shipments by 
truck ere stated to be unfeasibic, on & volume bagis. ive, 
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it is contended that suspension of rail deliveries by respondent 
to petitioner's facility at Bethpage would cause irreparable 
injury by prohibicing it from maintaining an adequate supply 

of parts essential to meet the demands of its dealers and 
customers. 


Finally, petitioner shows it has over 150 facilities with 
railroad switch connections. Many are served by more than 
one carrier but in no instance, other than respondent, has 
there been a demand that petitioner maintain track on land 
owned by or lecred to a rail carrier. The Traffic Leacue 
presented a wit:ess that stated the experience of Anheuser- 
Busch, Ing. with 1l facilities requiring switch connections 
with various railroads throushout the United States. In no 
instance has a railroad demanded the cost of maintaining the 
awitch connection located on the carrier's property. 


DISCUSSION AND CONCLUSIONS 


Carload freight is ordinarily delivered by a rail 
carrier in one of two ways: the car may be placed on public 
team tracks, where the consicnee may cone and get his freight; 
or it may be placed on a private siding beside which the 
consignee's facility is located. In the instant proceeding 
respondent has been serving petitioner's facility vio a 
switch connection located on railroad property, leading from 
responcent's railroad line to a sidetrack located on property 
of petitioner. : 

Section 1(9) of the act was added by the Hepburn Act 
of 1906 and wes slightly amended by the Mann-Elkins 
Act of 1910. It is this section of the act in which the 
Commission's power over switch connections is found. In 
pertinent part section 1(9) provides that eny common carrier 
subject to the act “upon appiication of any * * * shipper 
tendering interstate traffic for transportation, shall 
construct, faintain, and operate uvon reasonable terms 
a@ switch connection with aay such * * * private sidetrack 
which may be constructed to connect with its railroad, where 
such connection is reasonably practicable and can be put ina 
with safety and will furrish sufficient business to justify 
the construction and maintenance of the same * * *," 


‘The switch connection was established in 1965 on a 
voluntary basis in accordance with section 1(9) of the act. 
It may be assumed that the conditions prerequisite to the 
construction cf the switch connection were rect in the opinion 
of the railroid or its construction would not have been 
authorized. Thus, the present state of affairs is that a 
switch cornection has been constructed and is in operation 
but unless petitioner agrees to pay the cost of maintenance, 
respondent threatens to cease rail service. 


Respondent cites Merchants Refriperstine Co. v. N.Y. 
Central 2. R., 238 1.0. Sox, to sivsaort che proposition that 
€ has the tezal rirhe to assess a charge erainst petitioner 

for the switch connection. Huving reached that conclusion, 
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respondent believes that the only issue before the Commission 
48 whether or not under all of the circumstances pertaining 
to the requirement that petitioner bear the entire cost of 
maintaining the switch connection and trackage is reasonable 
and whether or noc upon the refusal of petitioner to execute 
a standard siding a;reement with reasonable terms, respondent 


may refuse to service the siding. 


A reading of the Merchants case, discloses it to be 
distinguishable fron the instant proceeding. In the 
Merchants case, tic rail carrier was required to construct an 
@levated spur leacing to, and treated as part of, the 
industry's siding. In order to recover its investment, 
which was considerable, the rail carrier and the shipper 
agreed on a rental charge for the sidetrack crossing sunici- 
pal property which lay between the industry's facility and 
carrier's main line. The railroad was the only party that 
could obtain a franchise from the City of New York to run 
@ railroce seress 2 public street. The following language 


View Vee wen 


of the Commission's opinion at page 604 is relied upon in 
particular: 


This is an arrangement to connect defendant's 
line with complainant's private siding, and 
to provide for the continuance end upkeep of 
the spur track. It is not a contract for 
transportation itseif, or for the movement of 
pots shipments. The rent is payable even 
f no shipments are made. * * * Section 6 o 
the act does not require the publication in 
tariff form of the terms upon which a switch 
connection is tote built and operated. 


We find that the collection of the rent in 
addition to freight charges based on 
defendant's taritf rates to and from 
complainant's warehouse does not represent an 
overcharre, nor result in unreasonaole or 
unduly prejudicial freight charges. The com- 
plaince will be dismissed. 


Respondent is cf the opinion that section 1(9) of the 
act contemplates a carrier may make a reasonable charge for 
the maintenance of a switch connzction, and that the 
Merchants case upiclds that principal. While rent on @ 
Garrier-owned sidetrack was found reazonable in the cited 
case, in the instant proceedin«, respondent seeks to impose 
a charge for mainzenance of ordinary track which composes @ 
switch connection, voluntarily constructed and in overation, 
and wnich lies wholly on respondent's main line right-of-way. 
At page 601 of the ticrchants case, the Coxmission stated: 


Section 1(9) of the Interstate Commerce 
Act provices that 2 certier may charge 
reasonesl. compenr..cion for a switch connec- 
tion. The spur, wiich ie in purt @ switch 
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connection, would not have been necessary 
but for the private sidings of complainant 
and the Mational Biscuit Company. It is 
customary, in connection with arrangements 
for rivate sidings, for defendant (the 
railroad) to bear only the cost of building: 
and maintaining the track between the awitch 
point at the junction with the main Line and 
bes point where the siding clears the main 
ne. 


Here, no part of the disputed trackage is sidetrack for 
which rental would be appropriate and no extraordinary 
expenses were incurred in its construction. Charges for 
maintenance of these carrier facilities, which are a 
necessary part of the transportation service, are included 
in the tariffs of the cacrier and arc a part of the rate 
base of the Long Island Railroad. 


Petiticnes's belief that to accede to respundent ‘s 
demand would constitute a violation of section 6 of the act 
is well taken. Section 6 requires all rates and fares to be 
filed with the Cormission and obligates the carrier to keep 
open to public inspection schedules showing its rates and 
fares. Strict adherence to the published rates is required. 
All deviations, in the form of rebates or otherwise, sre 
forbidden. Section 6 provides that no carrier shall “charge 
or demand or collect or receive a greater or less or different 
compensation for such transportation * * * than the rates, 
fares, and charges which are specified in the tariff filed 
and in effect at the time." The published rate is the only 
legal rate. 


Once a switch connection is established between a rail- 
road and a privste industrial sidetrack of an industry the 
carrier holds i-self out to perform the service as respondent 
has done by participating in published line-haul rates. 

The Supreme Court of the United States has summarized a 
railroad's obligation in this regard as follows: 


The general rule is that it is the 
responsibility of the carrier, as part of the 
transportation service caused by the line-haul 
rate, to ‘deliver’ the goods by placing them in 
such a position as to make them accessible to 
the consigneee * * * in the case of private 
sidings, the railroad's job ends when it hes 
placed the car on the consipnee's siding. See 


Sec'y. of Agriculture v. United States, 347 
Oe . a7. 


It is implicit under the requirements of section 1 of 
the act that transportation cervice established thercunder 
may not be eurctarily or arbitrarily canceled and discontinued 
ae threatened by the re nondent a8 lonz a8 reeponcent 
continues to tender sutitcient business to Justify the switch 
connection. 


Sehear. entuaeamenatadiiaimaemmemmmapemimmmeteneeeneonieemanenned 
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Finally, any notion on the Fete of respondent that its 
financial condition alters its obligations to shippers under 
section 1(9) of the act, is clearly unfounded. No provision 
4g made in the statute for different conditions to apply to 
those rail carriers which do not enjoy profitable operations. | 


Upon consideration of all the evidence, the Administrative 
Law Judge finds that the Commission has the authority under 
the A trative Procedure Act to determine the questions 

in iesue in this proceeding; that respondent cannot lawfully 
require petitioner to bear the expense of maintaining 4 

tch connection including gidetrackage located entirely 

on the right-of-way of respondent; that respondent cannot 
lawfully stop servicing the petitioner's facility where 
| biloag ae refuses to execute 4 sidetrack agreement ag 

t to bear the expense of maintaining respondent's switc 
connection; and that this decision is not a major Federal 
action significantly affecting the quality of the human 
environment within the meaning of the National Environmental 
Policy Act of 1969. i 


Requested findings not discussed in this decision nor 
reflected in the findings and conclusions have been considered 
and found not justified. 


Since this  edapi oper is the subject of a pending court 
action, it will be discontinued. 


Premises considered, it is the ORDER of the Administrative 
Law Judge that the proce ding be, and it is hereby, 
discontinued. : 
Dated at Washington,/). C., this,éth day of May, 1974. 
s a hé? 


By the Commission, ichard S. Ries, Administrative Law 
Judge. 


ROBERT L. OSWALD, 
(SEAL) : Secretary. 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


JOINT PETITION FOR DECLARATORY ORDER - 
PRIVATE SIDETRACK - GENERAL MOTORS CORPORATION AND 
THE LONG ISLAND RAILROAD COMPANY 


EXCEPTIONS OF RESPONDENT 
THE LONG ISLAND RAIL ROAD 
CO, TO THE INITIAL DECISION 
OF ADMINISTRATIVE LAW JUDGE 
RICHARD S, RIES 


Preliminary Statement 


Pursuant to an order of the United States District Court for the 
Eastern District of New York, Civil Action No. 7201549, General Motors 
Corporation (herein referred to as ''GM"), and The Long Island Railroad 
Company (hereinafter referred to as ''LIRR"'), filed a joint petition on 
March 5, 1973, seeking a declaratory order under Section 554(e) of the 
Administrative Procedure Act to settle 21 existing controversy concerning 
various issues within the primary jurisdiction of the Interstate Commerce 
Commission, The issues raised by the joint petition relate to matters 
arising under Section 1 of the Interstate Commerce Act, particularly Para- 


graph 9 thereof. 
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By order dated June 29, 1973, the Commission directed that this 
matter be handled under the modified procedure, The National Industrial 
Traffic League (hereinafter 'NIT''), intervened in support of GM. Opening 
statements of fact and argument were filed by all parties, which included 
verified statements of witnesses and exhibits; a rebuttal statement was filed 
by GM; and NIT was permitted to late file its reply statement. By order 
dated April 1, 1974, the proceeding was referred to Administrative Law Judge 
Richard S. Ries for an Initial Decision which he rendered under date of May 6, 
1974, and which was served under date of May 21, 1974. At the rsquest of 
the LIRR, the time to file exceptions to the Initial Decision of the Administra- 


tive Law Judge was extended to July 22, 1974. 
STATEMENT OF EXCEPTIONS 


The respondent LIRR respectfully asserts that Adrninistrative Law 
Judge Richard S. Ries, in his Initial Decision herein dated May 6, 1974, erred 
in the following respects and particulars: 


l. The Administrative Law Judge erred as a matter 
of law in holding that the LIRR cannot lawfully re- 
quire GM to bear the expense of maintaining a switch 
connection including side trackage located entirely 
upon the right-of-way of LIRK. 


2. The Administrative Law Judge erred as a matter 
_ of fact and law in finding and holding that the charges 
for the maintenance of a switch connection including 
side trackage located upon thw iight~uol-way of LIRA 
are included in the tariffs and are part of the rate base 
of the LIRR. 
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i The Administrative Law Judge erred as a matter 
of law in holding that the LIRR could not lawfully 
stop serving the GM siding where GM refuses to — 
execute LIRR's standard sidetrack agreement obli- 
gating GM to bear the expense of the maintenance 
of the sidetrack and switch connection. 


ARGUMENT IN SUPPORT 
OF EXCEPTIONS 


Exception 1, The Administrative Law Judge erred as a matter 
of law in holding that the LIRR cannot lawfully require 
GM to bear the expense of maintaining a switch con- 
nection including side trackage located entirely upon 


the rig ht-of-way of LIRR. 


The applicable statutory law governing the obligation of common car- 
riers by rail in regard to the construction, maintenance and operation of 
private siding switch connections is found in jection 1(9) of the Interstate 
Commerce Act (49 U.S.C. §1(9) ), pices referred to as the Act. Said 
Section 1(9) of the Act reads in pertinent part as follows: 


"Any common carrier subject to the provisions of 
this part, upon application of any... shipper tender - 
ing interstate traffic for transportation, shall con- 
struct, maintain and operate upon reasonable terms 

a switch connection with any such... private sidetrack 
which may be constructed to connect with its railroad, 
where such connection is reasonably practicable and 
can be put in with safety and will furnish sufficient 
business to justify the construction and maintenance 
of same;....If any common carrier shall fail o 
install and operate any such switch or connection 

as aforesaid, on application in writing by any such 
shipper..., such shipper...may make comptaint to 
the Commission as provided in section thirteen of 
this part, and the Commission shall hear and investigate 


inher 


SS aS aa ae ae 


ha s 


236a 


EXCEPTIONS OF RESPONDENT, THE LONG ISLAND RAIL ROAD CO., TO 
THE INITIAL DECISION OF INTERSTATE COMMERCE COMMISSION 


the same and shall determine as to the safety and 
practicability thereof and justification and reasonable 
compensation therefor....'' (emphasis added) 


The Administrative Law Judge at sheet 3 of his Initial Decision of 
May 6, 1974, stated the primary issue involved herein in the following 
terms: 
''The issue here involved is whether or not it is lawful 
for a railroad to require a shipper to bear the entire 
expense of maintaining a railroad owned switch connec-~ 
tion between an industrial sidetrack and the carrier's 
main line even though the switch connection lies upon 
the property and right-of-way of the carrier." 
At sheet 9 of his aforesaid Initial Decision, the Administrative Law 
Judge, inter alia, held: 
"that respondent cannot lawfully require petitioner 
to bear the « xpense of rnaintaining a switch connection 


including sidetrackage located entirely on the right-of - 
way of respondent;" 


A. The Initial Decision of The Administrative 
Law Judge is Contrary to the Plain Language 


of Section 1(9) 

A reading of Section 1{9} makes it clear that the Statute definitely con- 
templates that under certain circumstances a railroad may properly and law- 
fuily require a shipper to bear the expense of maintaining a private siding 
switeh connection even though such switch connection and associated trackage 
are located upon the railroad's right-of-way. The language emphasized in 


the portion of Section 1(9) quoted above makes this obvious otherwise why would 


C4 Congress have used such language as: 
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"|, maintain and operate upon reasonable terms 
a switch connection..."' 


"the Commission... shall determine... the 
reasonable compensation therefor...."' 


As the United States Supreme Court has succinctly expressed it: 
"Nothing is better settled han that in the con- 
struction of a law its meaning must first be sought 
in the language employed. If that be plain, it is 
the duty of the courts to enforce the law as written, 
provided it be within the constitutional authority of 
the legislative body which passed it." 

U.S. v. Standard Brewery, 251 U.S, 210, at 217 (1919). 

As viewed by the Administrative Law Judge in his Initial Decision, the 
words of the Statute referring to ''reasonable terms" and ''reasonable com- 
pensation" are superfluous and without significance or meaning. This is 
prejudicial error of law on the part of the Administrative Law Judge and re- 
quires correction upon review. 

B. The Initial Decision of the Administrative 


Law Judge Conflicts with Prior Decisions 
of the Commission 


of the GOMM1S $10 Fe 
In holding as a matter of law that the LIRR could not require GM to bear 
the expense of maintaining the switch connection, the Administrative Law 
Judge relied upon an erroneous and faulty distinction between the instant case 
and the prior decision of the Commission in Merchants Refrigeration Company 
vy. N.Y. Central RR Co., 238 ICC 599 (Div. 3-1940). The distinction relied 
upon by the Administrative Law Judge is based upon what the Administrative 


Law Judge views as where '"'... extraordinary expenses were incurred in its 


construction" (sheet 8) and there is a normal private r detrack connection. In 
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making this distinction the Administrative Law Judge carefully quo.ed a portion 


of a paragraph on 238 ICC at 601 and ignores the opening sentence of the para-~ 


graph which flatly states: 


"Section 1(9) of the Interstate Commerce Act 
provides that a carrier may charge reasonable 
compensation for a switch connection. " 


There is no hedging or qualification in this sentence and it does not 
limit reasonable compensation to those situations where extraordinary 


expense is involved. 


Further, the Administrative Law Judge completely ignored the language 


of Division 3 at 238 ICC 604 where it stated: 


'This is an arrangement to connect defendants' 
line with complainants private siding and to pro- 
vide for the continuance and upkeep of the spur 
track. It is not a contract for transportation itself 
or for the movement of particular shipments. The 
rent is payable even if no shipments are made, It 
is beyond the jurisdiction of this Commission, 
Ziegler Bros. v. Southern Ry. Co., 157 ICC 660. 
Section 6 of the Act does not require the publica- 
tion of the terms upon which a switch connection 
is to be built and operated," 


The Ziegler case cited by Division 3 in the above -quoted language 
involved a levy by the Sonthern Railway Co. of charges over a period of time 
to cover the costs of installing upon its right-of-way a normal switch connec- 
tion for a private siding, The Commission, Division 5, in dismissing a com- 
plaint alleging the unreasonableness of such charges, said in respect to 


Section 1(9) of the Act at 157 1CC 662: 
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"The first part of the foregoing quotation sets forth 
the duty of a common carrier relative to the con- 
struction of switch connections, and the latter part 
authorizes us to require the installation of switch 
connections, subject to certain conditions precedent, 
only when the carrier 'shall fail to install and operate 
any such switch or connection! and under such circum- 
stances to determine the reasonable compensation 
therefor. It does not authorize us to determine what 
a reasonable charge would be for a switch connection 
that has been installed and in operation. Our juris- 
diction extends only to the consideration of the 
installation of switch connections when carriers re- 
fuse or fail to install such connections. The instant 
case does not fall within this class as the defendants 
did not refuse or fail to install the switch connection 
for complainants at Rutherfordton. 


‘No evidence was introduced in support of the allega- 
tion of undue prejudice. 


'We find that we do rot have jurisdiction to determine 
the lawfulness of charges collected by defendant for 
installing a switch connection at Rutherfordton, There- 
fore the complaint will be dismissed." 

Thus, in 1929, the Commission recognized the right of a railroad to 
charge for the installation of a normal switch connection on its right-of- 
way and refused to interfere with the collection of such charges. Eleven 
years later, in Merchants Refrigeration, the Commission specifically held 
that the charges or rent for the maintenance and upkeep of spur trackage 


owned by the railroad and part of its right-of-way was lawful and did not have 


to be published in a tariff. 


Even though, as recognized in Merchants Refrigeration, it is customary 


in the industry for a railroad to bear the cost of maintaining a switch con- 


nection for a private siding, there can be no question but that it is not unlawful 


‘ty 
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per se for a railroad to levy reasonable charges against the shipper to 

cover such maintenance expense. In this respect, the Administrative Law 

Judge erred and his Initial Decision must be set aside since the basic issue 

before the Commission was whether or not the charge was reasonable or 

not. However, as Ziegler, supra, pointed out, that determination was beyond 

the jurisdiction of the Commission. 

The Administrative Law Judge, upon referral of the matter by the 
District Court, should have limited himself to a finding that under prior 
Commission decisions, as well as Section 1(9) of the Act, the railroad had a 
right to impose and collect reasonable charges to cover the expense of main- 
taining the switch connection. To the extent that the District Court requested 
the advice of the Commission in regard to the reasonableness of the charges 
sought by the LIRR, the Administrative Law Judge properly should express 
a view on the subject, but only in conformity with the law and facts. 

Exception 2. The Administrative Law Judge erred as a matter i | 
of fact and law in finding and holding tuat the charges | 
for the maintenance of a switch connection including 
side trackage located upon the right-of-way of LIRR 


are included in the tariffs and are part of the rate 
base of the LIRR. 


TL TT 
As indicated above, the Administrative Law Judge erred in his inter 
pretation of Section 1(9) and of the prior Commission case law. These errors 


he compounds by misinterpreting the facts and the law regarding the main- 


tenance charges and the tariff rate bases of LIRR and he further compounds these 


errors by refusing to consider the financial condition of LIRR in evaluating 
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the reasonableness of the charges. 
In making his erroneous holdin;.s and findings, the Administrative Law 
Judge at sheet 8 of his Initial Decision said: 


"Charges for maintenance of there carrier 
facilities, which are a necessary part of the 
transportation service, are included in the 
tariffs of the carrier and are a part of the rate 
base of the Long Island Railroad."' 

9 


The Administrative Law Judge erred in finding that these facilities are 


’ 


a necessary part of the transportation service, that the ynaintenance charges 


are included in the tariffs of the LIRR and that such charges are part of the 
rate base of the LIRR. Further, such findings are net only erroneous, but 
they are contrary to the uncontroverted facts of record. These findings are 
not supported by even a scintilla of evidence and, — are arbitrary, capri- 
cious and unreasonable and the Initial Decision of. the Administrative Law 
Judge must be set aside on this ground alone. : 
A. The Operation and Maintenance of a Private 

Siding Switch Connection is not an Essential 

or Necessary Part of the Transportation 

Service. 

Basically the transportation pn obligation of a common carrier by 
rail is to transport freight from a given station or interchange point to another 
station or interchange point. In completing its transportation service ata 
station, the carrier must, of course, tender delivery of the freight. The 


basic obligation in this regard is fulfilled by placement of the car on a team 


track or public delivery track. Placement ona private siding is an extra 


Ne 
= 
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frill usually for the benefit of the shipper and oftentimes at additional ex- 
pense to the carrier. 

As was pointed out in the LIRR's Opening Statement of Facts And 
Argument submitted August 24, 1973, the LIRR maintains a modern team 
track facility with a 25-car capacity at Hicksville'(3 miles distant) and a 
smaller facility with an 8-ca> capacity at Farmingdale (2 miles distant). ' 
The LIRR also pointed out in its aforesaid Opening Statement that the LIRR 
has an additional operating expense of $10.40 to $4.46 per car in placing cars 
at GM's plant at Bethpage when compared with placement at the public team 
track at Hicksville. 2 The placement of these cars at GM's private siding at 
Bethpage rather than at Hicksville is, thus, for the financial convenience and 
benefit of GM. Public team track delivery may not be in the best interest of 
GM, but that does not mean or imply that GM cannot receive its freight by 
such means, 

The rates of the LIRR are based upon delivery at a station and they do 
not differentiate between public delivery track and private siding delivery. 
The LIRR fulfills its transportation obligation as completely by public team 
track delivery as it does by private siding delivery. Therefore, the mainten- 


ance of the GM private siding switch connection is not essential or necessary 


l. Sheet 2 of Initial Decision of Administrative Law Judge. 


2. See sheet 5 of Initial Decision of Administrative Law Judge. 
This evidence was not controverted by GM or NIT. 
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to the performance by LIRR of its transportation service obligations although 


it might be desirable to GM. 

It is a preferential service for GM with substantial benefit to GM, but 
is a service performed at substantial additional cost to LIRR and as will be 
shown below without proper compensation. 

B. The Maintenance Charges Are Not Included 
in Either the Tariffs Nor in the Rate Base 
of LIRR 

The LIRR, in its Opening Statement, put in evidence, which was uncon- 
troverted, that prior to 1954, the uniform practice of LIRR was to require 
shippers to bear the entire cost of maintenance of private sidings including the 
switch connection and without regard to whether or not it was on the right-of - 
way. 

GM dragged in the red herring that because the Uniform System of 
Accounts required the railroads to charge into their accounts these maintenance 
expenses that they were, therefore, included in the rate base. What GM con- 
veniently overlooked and, as did the Administrative Law Judge in following 
this false trail, is that the credits from shipper payments would also be 
credited to this account and, thus, to the extent that payments equalled ex- 
penses they washed each other out and such expenses were not included in the 
rate base. 

During the period 1954 to 1970, when the LIRR reverted to its pouicy of 
requiring all shippers with private siding to bear the full maintenance cost of the 


switch connections, most of the existing agreements remained in effect and the 
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maintenance payments received were charged as credits against the expenses. 
Since 1970, of course, uniformly this policy has been followed and all side- 
track agreement not in conformity thereto, have been modified or are in the 
process of being modified. 

Further, since 1969 the LIRR has refused to concur in the general 
rate increases imposed by the other piivcuae and it has not furnished any 
data or figures to these carriers for use in computing the rate bases for any of 
the general freight rate increases. 

Consequently, the costs of maintaining the GM siding at Bethpage are 
definitely not included within the rate base or tariff schedules of LIRR and it 
was error for the Examiner so to find, The fact is GM is receiving a pre- 


ferential free ride for private siding service which benefits GM substantially, 


but which imposes an extra and unfair Lurden of expense on LIRR. The Com- 
mission should not follow the Initial Decision of the Administrative Law Judge, 
which, in effect, requires the deficit ridden LIRR to subsidize a wealthy cor- 


porate giant such as GM. 


3, The X 262, 265, 267 and 281 increases, insofar as they pertain to LIRR, are 
presently the subject of litigation seeking to set aside such increases. The 
LIRR "flag-out'' from X 295, X 303 and X 305, was honored, and these general 
increases do not apply to LIRR traffic. X 299 (Sub. 1) and X 301 were increases 
to recover specific costs, i.e, railroad retirement increases and fuel cost in- 
creases and do not reflect a recovery of other costs. 


conser rane ninie: 
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C. LIRR Could Not Recover The Private 
Siding Switch Maintenance Costs Through 
Its Tariff Rates. 


ee 
As was recognized by the Commission itself in Uneven Effects of 
General Increases, Ex Parte No. 270 (Sub. No. 3} and in Increases In Freight 
Rates and Charges To Offset Retirement Tax Increases - 1973, Ex Part+ No. 
299, general rate increases, for a number of reasons, have an uneven effect 
upon individual carriers with some strong carriers obtaining ''windfall'' profits 


and some weaker carriers failing to recover their full costs. The LIRR has 


long recognized these facts which are primary amon?’ its reasons for flagging 


out of the general increases’ and when Congress, in Public Law 93-69, made 


changes in the Interstate Commerce Act, the LIRR was able to impose a general 
rate increase on its traffic in the form of a terminal surcharge which allowed it 
to recover a substantial portion of its additional railroad retirement costs. Un- 
fortunately, the imposition of increases by way of surcharges accruing to the 
benefit of LIRR is not, at present, available as a means of recouping its other 
expenses and costs and its freight service continues to be deficit ridden. Until 
such time as the Commission prescribes a new rate structure and/or divisional 
structure which will avoid the uneven effects noted in Ex Parte 271 (Sub. No. 3) 
and Ex Parte 299, the LIRR cannot look to its rate structure or tariffs to meet 
the costs of maintaining private siding switch connections since the present rate 
and divisional structures will merely siphon such funds off to other carriers as 


a form of ''windfall."' 


4. See footnote 3, supra. 
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D. The Use of The R 
to Recover Private 


Impropeyp). Feferential OK Large Shippers 
Apo-wae-porirret aut.2zReve, in rates, iw general, are published from and 


Base and Tariffs 


to stations regardless of whether delivery is to be effected on a public delivery 
track or a private siding. If the cost of maintaining a private siding switch 
connection is to be included in the rate base and recovered through the freight 
rates, this means that the smaller shippers and receivers of freight who nor- 
mally use public team track facilities will assume a portion of the cost and, 
thus, subsidize the operations of those larger corporations fortunate and wealthy 
enough to enjoy private sidings. 

The unrefuted evidence of record shows that in the case of GM's private 
siding at Bethpage, the operational cost to the LIRR is substantially higher than 
that of serving the closely adjacent public team track facilities, and GM admits 
the substantial benefit to it of receiving this preferential service, Thus, itis 
contrary to all principles of equity and law to impose upon LIRR a system that 
would require smaller shippers to additionally subsidize a corporate giant such 
as GM by assuming through the freight rates a portion of the cost of operating 
GM's private siding and switch connection. GM should bear directly the full cost 
of its preferential and beneficial service. 


E. The Deficits of LIRR Should Have 
Been Taken Into Consideration 


The Administrative Law Judge, in refusing to take into account the 


tremendous deficits sustained by LIRR since 1966, clearly is in error. In 


AL RCAC EOE NAN OR LCN REL BH ite 
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autiorizing the Commission to investigate and determine ",..the reasonable 
compensation...'' for a private siding switch connection, as well as whether 

or not the siding ''...will furnish sufficient business to justify the construction 
and maintenance of same...'', the Congress intended that the Commission 
should look into all of the relevant facts. While in some instances the profitable 
condition of a carrier might justify little or no compensation for the maintenance 
and operation of the switch connection, obviously the unprofitable condition of a 
deficit ridden railroad would justify as ''... reasonable compensation..." the 

full cost of operating and maintaining a private siding switch connection. 

The fallacy of regulatory policies which seek to bind all carriers into a 
rigid vise of equality has been amply exposed by the rash of bankruptcies affecting 
the railroads of the northeast. Obviously, conditions in this area are sufficiently 
different from the other regions so as to not only justify, but require individual 
treatment. In the case of the northeastern railroads, the mask of uniform regu- 
latory policy has gone beyond mere reduction of service to mediocrity, but has 
produced financial disaster for practically all of the carriers in the region. 

The financial problems of the LIRR cannot be disposed of by saying the 
statute does not provide sufficient flexibility to allow the Commission to take 
such matters into account. The statute, when fairly considered and interpreted, 
| does provide ample scope for such flexibility, and it would be grievous and pre- 
judicial error for the Commission to allan to take the LIRR's deficits into 


account, 


-15- 
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Exception 3. The Administrative Law Judge Erred In Holding 
That LIRR Could Not Lawfully Stop Serving The 


GM Private Siding Rt ee ene 


The refusal of GM to enter into the LIRR's standard sidetrack agreement 
containing reasonable terms for the provision of service over the switch con- 
nection and private siding is ample justification for LIRR to refuse to continue 
te serve the siding. It has been a long established principle and holding of the 
Commission that a railroad need not serve or operate on a private siding in the 
absence of a reasonable agreement. 


See: Imperial Wheel Co. v. St. L. —IM& S Ry. 
20 ICC 56 (1910) 


Merchantile Trust Co. v. C.S. & H. Ry. 
90 Fed, 148 (Cir Ct, Ohio - 1898) 


As was shown above, it was not unreasonable for LIRR to require com- 
pensation for the maintenance of the switch connection,and the refusal of GM 
to sign LIRR's standard agreement is ample justification to place the switch and 
siding out of service. 
REQUESTED FINDINGS OF FACT AND LAW 
In lieu of the findings of fact and law made in error by the Administrative 
Law Judge in his Initial Decision, it is respectfully requested that the Commission 
make the following findings of fact and law: 
1. Section 1(9), by limiting the Commission's jurisdiction 
to the ordering of, inter alia, a private siding switch 
connection and determining the reasonable compensation 
therefor, authorizes a railroad to require an industry 


to reimburse it for the cost of maintaining such switch 
connection, 


a a 
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2. The proposed private siding agreement tendered by 
LIRR to GM does not seek to levy any charge other 
than the actual cost of maintaining said private siding 
switch connection at Bethpage and, therefore, itis a 
reasonable condition in the said proposed agreement. 


3, The LIRR does not receive compensation through its 
tariff rates for the mzintenance of the GM private 
siding switch connection and, therefore, GM will not 
be paying twice for the same expense by entering into 
the proposed standard siding agreement. 

4. In the absence of or upon the refusal of GM to execute 


the standard private siding agreement, LIRR is entitled 
to refuse to serve the GM private siding at Bethpage. 


CONCLUSION 


The Commission, in light of LIRR's Exceptions herein, should set aside 
and modify the Initial Decision of Administrative Law Judge Richard S, Ries by 
substituting the Findings of Fact and Law requested by LIRR and so advise the 


United States District Court for the Eastern District of New York. 


Respectfully submitted, 


GEORGE M, ONKEN 

Attorney for Respondent, The Long 
Island Rail Road Company 

Jamaica Station 

Jamaica, New York 11435 


RICHARD H, STOKES 
WALTER J. MYSKOWSKI 
Of Counsel 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


IN THE MATTER OF 


DOCKET NO. 35790 


JOINT PETITION FOR DECLARATORY ORDER -~- 
PRIVATE SIDETRACK -- GENERAL MOTORS CORPORATION 
AND THE LONG ISLAND RAIL ROAD COMPANY 


REPLY OF PETITIONER GENERAL MOTORS 
CORPORATION TO EXCEPTIONS OF RESPONDENT 
THE LONG ISLAND RAIL ROAD COMPANY 


COMES NOW General Motors Corporation, by its 
attorneys, Benson T. Buck and Leovard F. Charla, Frazer F. 
Hilder, of Counsel, and files this, its Reply to the 
Exceptions of Respondent, the Long Island Rail Road 
Company, to the Initial Decision of Administrative Law 


Judge Richard S. Ries. 


Preliminary Statement 
Pursuant to an Order of the United States 


District Court for the Eastern District of New York, 


in Civil Action No. 72 C 1549, dated December 7, 1972, 
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General Motors Corporation, (hereinafter sometimes referred 

to as "General Motors" or "GM'') and the Long Island Rail Road 
Company, (hereinafter sometimes cetacced to as "Long Island" 
or "LIRR') filed a joint petition dated March 5, 1973, seeking 
a declaratory order from this Commission under Section 554(e) 
of the Administrative Procedure Act to resolve a controversy 
concerning various issues within the primary jurisdiction of 


the Interstate Commerce Commission. 


The issues raised by the joint petition relate to 
matters arising under Sections 1 and 6 of the Interstate 


Commerce Act, particularly Section 1(9). 


By order dated June 29, 1973, the Commission directed 
that this matter be handled under the modified procedure. The 
National caduateial Traffic League (hereinafter sometimes 
referred to as "NIT League") intervened in support of General 
Motors. Opening statements of fact and argument were filed 
by all parties. The several statements included Verified 
Statements of witnesses and exhibits. General Motors filed 
a rebuttal statement dated September 25, 1973. NIT League 
was permitted to late file its reply statement, and did so 
on September 27, 1973. 

By order dated ‘April 1, 1974, the proceeding was 


referred to Administrative Law Judge Richard S. Ries for an 
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Initial Decision which he rendered under date of May 6, 
1974, and which was served under date of May 21, 1974. At 


the request of Respondent LIRR, the time to file exceptions 


to the Initial Decision of the Administrative Law Judge was 
extended to July 22, 1974. Exceptions of Respondent LIRR 


were filed under date of July 22, 1974. 


Reply to Exceptions 


Petitioner General Motors maintains that the 

" €indings and the Initial Decision of Administrative Law 
Judge Richard S. Ries, dated May 6, 1974, were correct and 
proper in all respects. With respect to the particular 


allegations of Respondent LIRR, General Motors states: 


1, The Administrative Law Judge ruled 
properly and correctly that the LIRR may 
not lawfully require GM to bear the expense 
of maintaining a switch connection including 
side trackage located entirely upon the 
right-of-way of LIRR. 


2. The Administrative Law Judge found and 
held correctly that charges for the mainten- 
ance of a switch connection including side 
trackage located upon the right-of-way of 
LIRR are included in the tariffs and are a 
part of the rate base of the LIRR. 


3. The Administrative Law Judge held correctly 
that as a matter of law that LIRR could not 
lawfully stop serving the GM siding where GM 
refuses to execute a sidetrack agreement 
obligating GM to bear the expense of main- 
tenance of the sidetrack and switch connection. 


al ne 
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ARGUMENT IN SUPPORT OF REPLIES 


Reply to Exception 1 
The Administrative Law Judge ruled properly and 
correctly that the LIRR may not lawfully require GM to bear 
the expense of maintaining a switch connection including 
side trackage located entirely upon the right-of-way of LIRR. 
In its first exception to the Initial Decision of 
the Administrative Law Judge, the LIRR alleges that the Judge 
erred as a matter of law in holding that the Long Island 
cannot lawfully require Gener-1 Motors to bear the expense 
of maintaining a switch connection including side trackage 
located entirely upon the right-of-way of LIRR. However, it 
is the position of Respondent LIRR, and not that of the Admin- 


istrative Law Judge, which is in error. 


The Administrative Law Judge did exactly as called 
for under the statute. After the LIRR threatened to cease 
operations over the switch connection as aforesaid, and upon 
direction of the U.S. District Court for the Eastern District 
of New York, GM and the LIRR filed a joint complaint with 
the Commission, invoking its jurisdiction under §554(e) of 
the Administrative Procedure Act (5 U.S.C. §554(e).) Upon due 
investigation, the Administrative Law Judge made the required 
determinations. No justification for compensation was found 
to exist, and the Administrative Law Judge held correctly that 
the LIRR could not lawfully require GM to bear the maintenance 


costs at issue in this proceeding. 
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/ 
_The applicable statutory law governing the 


obligation of como. csrriers by rail in regard to con- 


struction and miintenance of private siding switch 


connections is Section 1(9) of the Interstate Commerce 


Act (49 U.S.C. §1(9)). (Hereinafter referred to as Section 


1(9).) Secticn 1(9) reads in part as follows: 


"(9)Any common carrier subject to the 
provisions of this part, upon application 

of any lateral, branch line of railroad, 

or of any shipper tendering interstate 
traffic for transportation, shall construct, 
maintain, and operate upon reasonable terms 
a switch connection with any such lateral, 
branch line of railroad, or private side 
track which may be constructed to connect 
with its railroad, where such connection 

ig reasonably practicable and can be put 

in with safety and will furnish sufficient 
business to justify the construction and 
maintenance of the same; and shall furnish 
cars for the movement of such traffic to 

the best of its ability without discrimi- 
nation in favor of or against any such 
shipper. If any common carrier shall 

fail to install and operate any such switch 
or connection as aforesaid, on application 
therefor in writing by any shipper or orner 
of such lateral, branch line of railroad, 
such shipper or owner of such lateral, branch 
line of railroad may make complaint to the 
Commission, as provided in section thirteen 
of this part, and the Commission shall hear 
and investigate the same and shall determine 
as to the safety and practicability thereof 
and justification and reasonable compensation 
therefor, and the Commission may make an order, 
as provided in section fifteen of this part, 
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directing the common carrier to comp ly 
with the provisions of this section in 
accordance with such order, and such 

order shall be enforced as hereinafter 
provided for the enforcement of all other 
orders by the Commission, other than orders 
for the payment of money." 


1A. The Initial Decision of the Administrative 
Law Judge is in F111 Accord with the Plain 


Language of Section 1(9) a 


Section A of exception 1 of the LIRR states that 
a reading of Section 1(9) contemplates that under certain 
circumstances a railroad may properly and lawfully require 


a shipper to bear the expense of maintaining a private 


siding. 


However, a clear reading of the language quoted, 
in context, shows that the thrust of Section 1(9) is precisely 
as the Administrative Law Judge interpreted it: The statute 
requires service over private sidings, when sufficient traffic 


exists to justify installation of the switch connection. 


Briefly summarized, Section 1(9) may be divided 
into two sections. The first portion sets forth the duty 
of a common carrier by rail, relative to the construction 
of switch connections, and the second part authorizes the 


Commission to require the installation of switch connections, 


if the carrier has refused to or failed to install a switch 


connection. 
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The LIRR, by quoting certain phrases contained 
in Section 1(9) out of context, has concluded wrongly that 
under certain circumstances the Commission may determine 
reasonable compensation for construction and maintenance 
of a switch connection. Conveniently overlooked by the 
LIRR are two very obvious points: first, the phrase “under 
certain circumstances" does not mean "always;'' secondly, that 


the charges it seeks to impose are unreasonable by their very 


nature. 


Respondent then quotes the language of U.S. v- 
Standard Brewery, 251 U.S. 210 at 217 (1919), to the effect 
that in the construction of a law, its meaning must first 
be sought in the plain language employed, and courts have 
a duty to enforce the law as written. Respondent contends 
that the Administrative Law Judge viewed the phrases "rea- 


sonable terms" and'reasonable compensation" contained in 


Section 1(9) as "superfluous and without significance or 
meaning", and thus committed a prejudicial error of law. 


This contention of Respondent is contrary to fact. 


A reading of the Initial Decision of the 
Administrative Law Judge discloses that he did consider 


and discuss the Long Island Rail Road's claim to compensation 
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carefully and at length, beginning on Sheet 6 of the Initial 
Decision. On Sheet 8, Judge Ries, after careful consideration 
of the Commission's decision in Merchants Refrigerating Co. v. 
N.Y¥.C. R, Co., 238 1.C.C. 599 (1940), stated: 


Here, no part of the disputed trackage is 
sidetrack for which rental would be appro- 
priate and no extraordinary expenses were 
incurred in its construction. Charges 

for maintenance of these carrier facilities, 
which are a necessary part of the transpor- 
tation service, are included in the tariffs 
of the carrier and are a part of the rate 
base of the Long Island Rail Road. 


Thus, the Administrative Law Judge has treated exten- 


sively the contention of the LIRR that it is entitled to compen- 


sation under the "reasonable compensation" phrase of Section 1(9) 
and has concluded properly and correctly that no compensation 
is necessary. 

Moreover, the position LIRR takes in relying on dicta 
from the Standard Brewery case, cited supra, is internally incon- 
sistent since in subsequent arguments, notably in its Exception 
2E, Respondent argues in effect that the plain language of the 
statute should not be controlling, since it, the Long Island, 
is in difficult financial straits. General Motors submits 


that the language quoted from Standard Brewery is sound, and 
that the position of General Motors is in full accord with the 


plain language of section 1(9). 
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1B. The Initial Decision of the Administrative 
Law Judge is Entirely Consistent With Prior 
Decisions of the Commission Including That 


of the Merchants Refrigerating Case 


In seeking to establish the point that the Admin- 
istrative Law Judge's ruling is inconsistent with prior 
Commission decisims, Respondent once more attempts to rely 
upon the Commission decision in the case of Merchants 
Refrigerating Co. v. N.Y.C. R. Co., cited supra. A 
thorough reading of that case, however, reveals that it 
supports the position of Petitioner quite solidly, and that 


the section upon which Respondent relies is distinguishable 


easily on its facts. In Merchants, the carrier constructed 

an elevated spur, which was considered to be part of industry's 
siding. Both carrier and shipper agreed on a rental for the 
elevated sidetrack which crossed municipal property lying 
between industry's facility and carrier's main line. The 
Commission held that the rental of the sidetrack was not a 
charge published in the carrier's tariff. Rent on a carrier- 
owned sidetrack may not be a tariff charge, but, here, the LIRR 
seeks to impose a charge for maintenance of ordinary track which 
composes a switch connection and which lies wholly upon the 


carrier's main line right-of-way. In the Merchants case, the 


ols 
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Commission stated that it was customary for the railroad to 
install and maintain the switch connection, (238 I.C.C. 599, 


at p. 601): 
"Yt is customary, in connection with 
arrangements for private sidings, for 
defendant to bear only the cost of 
building and maintaining the track 
between the switch point at the junction 
with the main line and the point where 
the siding clears the main line." 


The Administrative Law Judge gave ample consider- 
ation to these distinctions, and explained them clearly 
(Sheet 7, Initial Decision): 


A reading of the Merchani. case, discloses 
it to be distinguishable from the instant 
proceeding. In the Merchants case, the rail 
carrier was required to construct an elevated 
spur leading to, and treated as part of, the 
industry's siding. In order to recover its 
investment, which was considerable, the rail 
carrier and the shipper agreed on a rental 
charge for the sidetrack crossing municipal 
property which lay between the industry's 
facility and carrier's main line. The rail- 
road was the only party that could obtain 

a franchise from the City of New York to 

run a railroad across a public street ... 


Judge Ries went on to say (Sheet 8, Initial Decision): 


Here, no part of the disputed trackage is 
sidetrack for which rental would be appro- 
priate and no extraordinary expenses were 
incurred in its construction, 


- 
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The present case may also be clearly distinguished 
from Ziegler Brothers v. Southern Railway Company, 157 I.C.C. 
660 (1929), in which the Commission declined to determine 
the lawfulness of charges collected for installation of a 
switch connection. In the instant case, the switch connection 
has long since been installed, and the only issue is the right 
of the carrier to impose a charge--any charge--for routine 
maintenance work performed on track lying wholly upon the Long 
Island right-of-way and belonging to the railroad; not to a 
third party, as in Merchants, nor to the shipper, as in the 
Ziegler case. 

The Commission has long recognized the industry- 
wide practice of a railroad maintaining a switch connection 
when the connection is located entirely on railroad property. 
Since passage of Section 1(9) in the early part of this 
century (34 Stat. 584, 7906)), the Commission and the courts 
have often stated the view that construction and maintenance 
of a switch connection located upon the right of the way of 
a carrier is an act to be done at the expense of the carrier. 
That the shipper has met its burden of providing the carrier 
with sufficient business at its Bethpage location is beyond 


dispute. 
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Controlling in this regard is Cleveland C.C. & 
St. Louis Ry. Co. v. United States, 275 U.S. 404 (1928), 
affirming J. K. Derling Coal Co. v. Cleveland C.C. & St. 
Louis Ry. Co., 96 1.C.C. 143 (1925) and B09 1,C.C. 55 (1926). 
There, shipper had extended his private sidetrack to carrier's 
right-of-way and the Commission found that the carrier should 


construct and maintain a switch connection. See also Union 
s 


Carbide Corp. v. N. & W. Ry. Co., 323 1.C.C. 65 (1964), for 


a thorough discussion of the matter. 


Jurisdiction in this cause has been conferred on 
the Commission under the provisions of the Administrative 
Procedure Act, 5 U.S.C. §554(e), which provides: 

"Phe agency, with like effect as in the 

case of other orders, and in its sound 

discretion, may issue a declaratory 

order to terminate a controversy or 

remove uncertainty." 
Here, there has been a continuing controversy between Petitioner 
and Respondent over the question of whether the LIRR may charge 
GM for maintenance of the switch connection lying on LIRR 
right-of-way. The matter was referred to the Commission by 


a U.S. District Court and the Commission is duly authorized 


to provide its views on the matter. 


Thus, in taking jurisdiction, the Administrative 


Law Judge acted properly and correctly in finding that the 


i2e 
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Commission possessed the authority under the Administrative 
Procedure Act to determine the questions at issue and that 
Respondent could not lawfully require Petitioner to bear 
the cost of maintaining the switch connection, and that 
Respondent could not lawfully stop service to Petitioner 


over, the switch connection. 


Reply to Exception 2 
The Administrative Law Judge found and held 
correctly that charges for maintenance of a switch 
connection including side trackage located upon the 
right-of-way of a carrier are included in the tariffs 
and are part of the rate base of LIRR. 

The Administrative Law Judge found correctly for 
Petitioner on all points and clearly interpreted Section 1(9) 
and prior case law. The Administrative Law Judge 
made no errors or misinterpretations of facts or law regarding 
the maintenance charges or tariff rate bases of LIRR, and 
he properly refused to consider the financial condition of 
LIRR, it being wholly irrelevant in every respect. 

2A. The Operation and Maintenance of a Private 
Siding Switch Connection is a Necessary and 
Essential Part of the Transportation Service 


As surely as railroad transportation in interstate 


commerce is regulated by the Interstate Commerce Act, operation 


and maintenance of private siding switch connections is a 
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necessary and essential part of that transportation service, 


since it is required by the first portion of Section 1(9). 


Once a switch connection is established between 


the railroad and a private industrial sidetrack of an in- 


dustry, the carrier holds itself out to perform the service 


as Respondent has done by participating in published line-haul 
rates. So long as the industry has tendered sufficient bus- 
iness to justify the connection, the industry has an im- 
plied right to service at such switch, and may lawfully 
expect that the carrier shall there deliver such freight as 
it customarily transports for which the switch is suitable 
and convenient. Interstate Stock-Yards Co. v. Indianapolis 
Union Ry. Co., 99 Fed 472 (1900); Hines v. Henaghan, 265 

Fed 831 (1920). The Supreme Court of the United States has 
summarized a railroad's obligation in this regard as follows: 


"The general rule is that it is the respon- 
sibility of the carrier, as part of the 
transportation service caused by the line- 
haul rate, to 'deliver' the goods by 

placing them in such a position as to make 
them accessible to the consignee... in the 
case of private sidings, the railroad's 

job ends when it has placed the car on the 
consignee's siding."' Sec'y. of Agriculture 
v. United States, 347 U.S. 645 (1953) at 647. 
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Once the service over a switch connection is 
established by the railroad pursuant to the requirements of 
the Interstate Commerce Act, such service may not summarily 
and arbitrarily be canceled and discontinued as threatened 
by the LIRR as long as the LIRR continues to publish rates 
for the transportation of this freight and Petitioner continues 
to tender sufficient business to justify the existence of the 
switch connection. This is implicit in the requirements of 
Section 1 et seq. of the Interstate Commerce Act requiring 
establishment of rates and services. 

Neither the existence nor the location of team 
tracks along the lines of the LIRR are relevant to tis 
proceeding. Nor can the contention that the private siding 
service is preferential to GM long stand, since the LIRR 
has over 200 other shippers with private sidings, and the 
statute makes available private siding service to any 
shipper with sufficient business to justify installation of 


the switch connection. 
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23. The Maintenance Charges Are Included In the 
Rate Base of the LIRR and Are a Factor in Tts 
Tariffs, Regardless of LIRR Management Decisions 
to Concur in or "Flag Out" of Recent Rate Pro- 
ceedings Before the I.C.C. 


The Administrative Law Judge found correctly that 
the maintenance charges against switch connections are included 
in the rate base of the carriers. This finding of the eteta: 
tive Law Judge has a solid basis in fact and is amply demonstrated 
by a reading of the statute, and supported by the Verified State- 
ment of Mr. S. M. Carnahan (Attached to GM's Opening Statement 
of Facts and Argument and identified as Appendix C.) 

Section 6(1) of the Interstate Commerce Act provides 
in pertinent part as follows: 


6(1) That every common carrier subject to the 
provisions of this part shall file with the 
Commission created by this part and print and 

keep open to public inspection schedules show- 

ing all the rates, fares, and charges for trans- 
portation between different points on its own 
route and points on the route of any other carrier 
by railroad... 


The Administrative Law Judge found, on th’s point, 
that: 


Petitioner's belief that to accede to Respondent's 
demand would constitute a violation of Section 6 

of the act is well taken. Section 6 requires all 
rates and fares to be filed with the Commission and 
obligates the carrier to keep open to public inspec~ 
tion schedules showing its rates and fares. Strict 
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adherence to the published rates is required. 

All deviations, in the form of rebates or 

otherwise, are forbidden . . .The published 

rate is the only legal rate. (Sheet 8, Initial 

Decision.) 

As Mr. Carnahan's Verified Statement indicates, 
charges for the costs of maintaining track lying upon the 
railroad right-of-way is a cost which has already been 
included in the rate base of the LIRR. The railroad is 
reimbursed out of the applicable transportation charges. 
Accordingly, any additional assessment as demanded by 
Respondent would constitute an unlawful overcharge if paid 
directly by Petitioner, and the Administrative Law Judge 
so found. 

The LIRR attempts to say that it should be accorded 
different treatment under the Uniform System of Accounts, due 
to its present financial condition, However, the Uniform Sys- 
tem of Accounts requires railroads to charge into their accounts 
maintenance charges for switch connections. These charges duly 
become part of the carriers' rate base. 

Section 20(3) of the Interstate Commerce Act 
provides, in pertinent part, that: 

20(3) The Commission may, in its discretion, 

for the purpose of enabling it the better to 

carry out the purposes of this part, prescribe 

a uniform system of accounts applicable to any 

class of carriers subject thereto, and a period 

of time within which such class shall have such 


uniform system of accourts shall be kept. (49 U.S.C. 
20(3) (Emphasis supplied.) 
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That the subject changes are part of the LIRR rate 
base is no less true merely because at one time the LIRR may 
have received, properly or improperly, revenue for maintenance 
of switch connections from some shippers. 

Both General Motors and the NIT League introduced 
evidence which the LIRR did not attempt to dispute, showing 
that the LIRR was the only railroad whic! attempted to charge 
for maintenance of track owned by the railroad and located 
entirely upon the railroad right-of-way. (See Verified Statement 
of John Tobin, attached to GM's Opening Statement of Facts and 
Argument and identified as Appendix B, and Verified Statement of 
Mr. J. E. Phelan, attached to the Reply Statement of the 
NIT League. ) 

It matters not one whit, for the purposes of this 
case, whether or not the LIRR has been included or excluded from 
recent Ex parte increases, nor is it of importance when, or for 
what reason, the policy on switch connection maintenance used by 
the LIRR was adopted. What is relevant here is that the rate 
base of the carriers includes charges for maintenance of way; that 
these charges are included in the rates as published; and that any 
effort to recover additional charges for these expenses is impro- 


per and unreasonable. The findings of the Law Judge have a solid 
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basis in sections 6(1) and 20(3) of the Interstate Commerce 


Act, and receive ample support in the Verified Statemens 


attached to GM's Opening Statement. 
Consequently, regardless of how the LIRR would prefer 
to treat these charges, they are included in the LIRR's rate base 


under the Uniform System of Accounts and as such, as Judge Ries 


found, they are recovered in charges collected according to the 
LIRR's published tariffs. 

Allegations to the effect that "the deficit-ridden LIRR 
is required to subsidize a profitable Sovavente giant" (Exceptions, 
p. 12), are incorrect, inappropriate, irrelevant and constitute 
an unwarranted and unfortunate attempt on the part of the LIRR to 
distort the issues before this Commission. 

2C. LIRR Does Recover the Private Siding Switch 

Costs Through Its Tariff Rates 

The LIRR, in raising the question of divisions, and of 
uneven effects of general increases given the railroads in recent 
years, seeks to escape its responsibilities as a class I interstate 
carrier by rail. But there can be no escape from the even-handed 
application of the Uniform System of Accounts, and its provisions. 
As explained above, “—- statute does not provide for different 
treatment according to the financial condition of the carriers, nor 
can the Commission consider this question in determining whether or 
not the law should be applied. The Administrative Law Judge wisely 


and correctly held, in regard to this matter: 
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Finally, any notion on the part of 
Respondent that its financial condition 
alters its obligations to shippers under 
Section 1(9) of the Act is clearly un- 
founded. No provision is made in the 
statute for different conditions to apply 
to those rail carriers which do not enjoy 
profitable operations. (Sheet 9, Initial 
Decision.) 


It is well known, and amply demonstrated in the 


Verified Statement of Mr. Carnahan, that automotive parts are 


highly desirable traffic. Rates on automotive parts are 
generally considered to be highly-rated and compensatory. As 

a group, automotive parts is high density freight, relative 

to other commodities, moves in substantial volume on a regular 
basis between well defined points and permits good utilization 
of equipment by the railroads. A typical freight carload of 
automotive parts contains approximately 20,000 pounds of freight 
which moves at rates uniformly above all other traffic rates, 
returning to the carriers revenues considerably in excess of 
costs, (cf. cost studies in Mr. Carnahan's statement, Appendix 


C, GM Opening Statement). 


In addition, the volume of traffic being received 
by Petitioner at its Bethpage facility is both heavy and 
consistent. Approximately ten to fifteen carloads of parts 
have been moving into this facility, week after week, for 


several years, providing a steady and substantial inflow of 
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revenues to the Long Island. (Verified Statement of Mr. Burke, 


Appendix A, GM Opening Statement). . 


Clearly then, the nature of this traffic and the 


revenues derived therefrom is more than substantial enough 


to justify the switch connection, and to pay for its main- 


tenance. 


Railroad tariffs and the accounting rules appli- 
cable to railroads have existed for scores of years. The 
rate base for rates published by the several carriers, 
including the Respondent, have long included factors for 
maintenance of carrier-owned track and right-of-way. 
(Appendix C, GM Opening Statement). The Commission has 
long recognized that: 


"The conduct of the business of a common 
carrier by rail embraces, among other 
things, the maintenance of its right-of- 
way.'' Valley & Siletz R.R. Co., v. S. P. 
Go., 52 1.0.C. 397 (L918), at 399, 


The Commission has also recognized that mainten- 
ance costs are general costs: 


"A road is built as a complete unit. The 
cost of maintenance of any particular 
portion of a line of railroad is charged 
against no specific traffic with respect 
to point of origin or destination but is 
represented in the general costs of moving 


all traffic."" Klamath County Chamber of 
Commerce v. S.P. Co., 74 1.C.C. 207 (1922), 
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2D. The Use of the Rate Base and Tariffs To 

Recover Private Siding Expense Is Not A 

Preferential Practice 

The Long Island seeks once more to attack the 
concept of private sidings by stating that if the cost of 
maintaining a private siding switch connection is to be 
included in the rate base and recovered through the carrier's 
freight rates, this means that the smaller shippers and 
receivers of freight who normally use public team track 
facilities will assume a portion of the cost. What the 
LIRR chooses to ignore is that the cost of maintaining team 
tracks is also included in the rate base. Furthermore, 


the revenues generated by shippers who tender or receive 


traffic on private sidings compensate the railroads for 


the costs of maintaining those switch connections. 


The law is clear: The Long Island mst provide 
service over a private switch connection if there is suffi- 
cient traffic. No amount of verbal maneuvering can change 


that incontrovertible fact. 


2E. The Deficits of the LIRR Are Not A Proper 
Subject In This Proceeding 


In seeking treatment which requires an interpretation 


of Section 1(9) quite different than that afforded by the plain 
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language of the statute, the Long Island is at odds with the 
erinelols contained in the Standard Brewery decision, cited 
supra, which the LIRR seeks to use in its own support in its 
first Exception. (Respondent's Exceptions, P. 5). The lan- 
guage is most appropriate when discussing Respondent's Exception 


2E. 
"Nothing is better settled than that in the 


construction of a law its meaning must first 

be sought in the language employed. If that 

be plain, it is the duty of the courts to 

enforce the law as written, provided it be 

within the constitutional authority of the 

legislative body which passed 1c.” U.S. YY. 

Standard Brewery, 251 U.S. 210, at 217, 

In its Exceptions, the LIRR is first heard to cite 
Standard Brewery in vigorous support of a plain language reading 
of Section 1(9) (which the Administrative Law Judge did in fact 
render), and then, in its Exception 2E, the LIRR is heard to 
decry "regulatory policies which seek to bind all carriers into 


a rigid vise of equality ...'"' (Exceptions, p. 15). 


Resolution of the fie hihi is readily apparent: 

’ administrative Law Judge Ries gave Section 1(9) a plain language 
reading and arrived at a proper and correct decision; the Inter- 
state Commerce Act can not now be interpreted so as to provide 
different and special relief for a carrier which alleges finan- 


ciel hardship. If the Long Island believes it is deserving 


of treatment not presently afforded by 4 plain language 


273a 


REPLY OF PETITIONER, GENERAL MOTORS CORP., TO EXCEPTIONS 
OF THE LONG ISLAND RAIL ROAD COMPANY 


reading of Section 1(9), or other sections of the Act, its 


proper forum would appear to be the legislature. 


The Administrative Law Judge held properly and 
correctly that the Long Island's deficits were of no impor- 
tance. (Sheet 9, Initial Decision). The statute makes no 
provisions for rich carriers as opposed to poor carriers, or 
badly managed carriers as opposed to well managed carriers, 
or large carriers as opposed to small carriers. The point 


is as weighty as it is succinct: all carriers are equal 


under the terms of Section 1(9). 


Reply to Exception 3 -- The Administrative 
Law Judge Held Correctly That LIRR Could Not 


Lawfully Stop Serving The GM Private Siding 


The failure of GM and LIRR to agree upon a sidetrack 
agreement is not justification for the suspension of service. 
In relying upon two cases to establish that a railroad need 
not serve a private siding in the absence of a reasonable 
agreement, the LIRR cites one case which has been superseded 
by the enactment of Section 1(9), and which is of no force 
and effect, and another which is clearly distinguishable, 
and which, insofar as switch connections are concerned, 


actually supports the position of Petitioner. 
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The case of Mercantile Trust Co. v. Columbus S. & 
H. R. Co., 90 F. 148 (1898) (Circuit C., S.D. Ohio, E.D) supports 
the position of Respondent. Respondent neglects to mention, 
however, that the decision in Mercantile was rendered in 1898, 
and that the provision which is now Section 1(9) was not 

enacted until 1906. It is clear that Section 1(9) of the 


Act supersedes the holding in Mercantile Trust Co., and that 


the decision in that case is not controlling. 


The second case on which Respondent relies to support 


its position is Imperial Wheel Co. v. St. L., I. M. & S. Ry. Co., 
20 1.C.C. 56 (1910). Imperial Wheel is distinguishable in that 


it dealt with proposed service over 4 sidetrack, rather than 
existing service over a4 switch connection. A thorough reading 
of the case shows that it clearly supports the position of 
Petitioner, and not that of LIRR. Furthermore, the case was 
decided upon a question of sazety, and no such question exists 
in the present action. In Imperial Wheel, the carrier refused 
to operate over a sidetrack until industry agreed to indemnify 
carrier for liability resulting from fire. The Commission, 


in Imperial Wheel said: 


Under Section 1, if the connection desired "is 
reasonably practicable and can be put in with 
safety and will furnish sufficient business to 
justify the construction and the maintenance of 
the same,"' the requirements of the Act are 
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apparently met, so far as the shipper's right 

to demand a connection is concerned. But the 

operation of a private sidetrack by a carrier 

is a different matter from the operation by it 

of the connection. If the prerequisite stat- 

utory conditions exist the connection must be 

made whether desired by the carrier or not. 20 

I.C.C. 56, at 59. (Emphasis supplied. ) 

REQUESTED FINDINGS OF FACT AND LAW 

It is respectfully requested that the Commission 
affirm the Initial Decision of the Administrative Law Judge, 
in all respects, the Administrative Law Judge having found 


correctly on all points. 


CONCLUSION 
The Administrative Law Judge was correct in his ruling 
that the LIRR may not lawfully require GM to bear the expense 
of maintaining a switch connection including side trackage 


located wholly upon the right-of-way of the carrier, and the 


Judge's decision on this point is in full accord with the plain 


language of Section 1(9). Prior Commission cases are in accord, 


including the holding in the Merchants Refrigerating case. 


Charges which the LIRR seeks to impose are part of 
the rate base of the carrier and are presently being recovered 
in charges collected under the published tariffs of the carrier, 


and the Administrative Law Judge so found. 
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Maintenance and operation of a switch connection to } 
a private siding is a necessary and essential part of interstate 
rail transportation service, so long as the shipper tends a 
sufficient volume of traffic. Management decisions of the LIRR 
vis-a-vis participation or nonparticipation in recent railroad 
rate increases have no bearing on the matter at issue. The 
private siding service provided for GM is not discriminatory 
since GM meets all statutory prerequisites for such service and 
the LIRR has over 200 other shippers who are served by private 


sidings. 


The Administrative Law Judge held correctly that the 
financial condition of the Long Island does not alter its 
obligations to shippers under the terms of Section 1¢9). 

The use of rate base and tariffs to recover private siding 
expense is not a practice which is preferential to any shipper. 
The deficits of the Long Island are not a proper subject in this 
proceeding, and attempts to distinguish between the LIRR and 
other carriers on the basis of financial condition are neither 
proper nor lawful. Cases relied upon the Long Islard to support 
its position that a carrier may cease service over a switch 
connection are either of no force and effect, having been 


superseded by enactment of Section 1(9), or are distinguishable 


on their facts. 
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The Commission has been requested to affirm in 


full the Initial Decision of the Administrative Law Judge. 


Respectfully submitted, 


Benson T. Buck and 

Leonard F, Charla 

Attorneys for Petitioner 

General Motors Corporation 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


Of Counsel: 
FRAZER F,. HILDER 
General Motors Corporation 
3044 West Grand Boulevar< 
Detroit, Michigan 48202 
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REPLY OF NATIONAL INDUSTRIAL TRAFFIC LEAGUE TO THE EXCEPTIONS 
OF THE LONG ISLAND RAIL ROAD COMPANY. 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


Docket No. 35790 
JOINT PETITION FOR DECLARATORY ORDER - 


PRIVATE SIDETRACK - GENERAL MOTORS CORPORATION 
AND THE LONG ISLAND RAILROAD COMPANY 


Reply To Exceptions Of The 
National Industrial Traffic League 


Comes now The National “industrial Traffic League, an 
intervenor in this proceeding, and respectfully submits this 
Reply to Exceptions of the respondent, The Long Island R. 
Co., to the Initial Decision of Administrative Law Judge 
Richard S. Ries served May 21, 1974. 

A Railroad May Not Require 


A Shipper To Bear The Expense 
Of Maintaining A Switch 


Connection (Reply To Exception tT) 
As framed by the order of referral from the United 
States District Court for the Eastern District of New York, / 


the issue in this proceeding is whether Section 1(9) of 


_/ General Motors Corp. v. Long Island R. Co. Civil Action 
No. 72-C-1549. 
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the Interstate Commerce Act permits the Long Island R. Co. 

to refuse to serve a shipper (General Motors) over a switch 
connecticn to GM's private sidetrack unless GM agrees to 

bear the :xpense of maintaining the connection. The Adminis- 
trative Law Judge has held that the shipper may not be 


required to bear this expense. (Initial Decision, Sheet 9) 


The League submits that this holding is in conformity with 


long-standing interpretations of the meaning of Section 1(9), 
and is not in error, as contended by the respondent. 

Section 1(9) of the Act was added by the Hepburn Act 
of 1906, 34 Stat. 584 and was slightly amended by the 
Mann-Elkins Act of 1910, 36 Stat. 544. Since that time 
the courts and the Commission have continuously expressed 
their view that, assuming all other statutory conditions 
are satisfied, the construction and maintenance of a switch 
connection (to a private sidetrack) located wholly on a 
railroad's right-of-way is to be done at its expense. 

Such a construction of the statute is consistent with 
its language. One of the statutory conditions requires the 
Commission to find that the switch connection will furnish 
sufficient business to justify its construction and main- 
tenance. Clearly, the import of this requirement is that 
the railroad will receive sufficient line haul revenues 


from the traffic moving via the connection to compensate 
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it for the cost of constructing and maintaining it. In 
this case, the LIRR obviously must have made such a deter- 
mination, as it has constructed and operated the switch 
connection for evant years, and has handled -substantial 
quantities of traffic. 

A prime example of the interpretation place on the 
statute is found in Cleveland, C. C. & St. L. Ry. Co. v. 
United States, 275 U.S. 404 (1928), affirming J. K. Dering 
Coal Co. v. Cleveland, C. C. & St. L. Ry. Co., 96 1.C.C. 
143 (2925) and 109 I.C.c. 55 (1926). In that case, the 
shipper had constructed his private sidetrack up to the 
right-of-way of the railroad. The Commission found, inter 
alia, that the switch connection should be constructed and 
maintained by the railroad. See 96 I.C.C. at 153 and 275 


U.S. at 406. See also Sioux City Term. Ry. Switching, 241 
TLC JC. 534 5700 {E940), 


Likewise, in Merchants Refrigerating Co. v. New York 
Central R. Co., 238 I.C.C. 599 (1940), the Commission said, 


at page 601: 


"Tt is customary, in connection with 
arrangements for private sidings, for 
defendant to bear only the cost of 
building and maintaining the track 
between the switch point at the 
junction with the main line and the 
point where the siding clears the 
main line." 
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In this case, the LIRR wishes GMC to assume the cost of 
maintaining the switch connection up to and including the 
point of switch, all on the railroad's right-of-way. 
More recently, in Union Carbide Corp. v- Norfolk & 

W. Ry. Co., 333 t.C.C. 65 (1966), the Commission, in 
entering an order requiring the defendant railroad to 
construct and maintain a switch connection, found, at 
page 73, that: 

"The entire cost of this connection 

estimated at $5,300 and which will 

be located entirely on defendant's 

property, will be borne by defendant. 

Complainant will complete the private 

sidetrack and bear the cost and main- 

tenance of such track which is located 

on its property. Construction and 

maintenance of this connection is 

justified." 

These findings by the Commission that a railroad 

should bear the cost of construction and maintenance of 
a switch connection, are not discretionary policy choices, 
but are a reflection of the genral duty imposed upon all 
common carriers by railroad to provide and furnish trans- 
portation upon reasonable request. See Section 1(4), 49 
U.S.C. §1(4), and Huerfano Coal Co. v. Colorado & S.E.R. 
Go., 26 1.6.¢. 302, 995 (1913). ¢€f£, Senlicher v. Director 
General, 62 1.C.C. 181, 187 (1922). This duty requires 


the LIRR to furnish at its expense the facilities necessary 


to discharge its obligations as a common carrier. 
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The Long Island Receives 
Compensation For Its Expenses 
Of Maintaining The Switch 


Connection (Reply To Exception 2) 

The Initial Decision found, at Sheet 8, that the Long 
Island was compensated for the expenses of maintaining the 
switch connection on its right-of-way. This finding, contrary 
to respondent's assertion at page 9 of its Exceptions, is 
fully supported in the record (See Initial Decision, Sheet 
5-6). 

Long Island has not controverted GM's specific evidence 


that the rates applicable to the traffic moving over the 


switch connection are more than conpensatory. It should be 


fully compensated for the provision of such facilities 

hy the revenues received from the traffic transported over 
them. It should not, by coercion, compel GMC to reimburse 
it for the maintenance of the switch connection above and 
beyond the revenues received for the traffic moving over 
the switch connection. 

Instead, respondent has chosen to rely on very general 
arguments about its alleged freight service deficit and how 
the Judge should have considered it in reaching his decision. 
This argument is specious in the extreme. The existence of 
alleged deficits has no bearing on the duty of the Long 


Island to discharge its obligations to the public as a common 
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carrier. The duties imposed include provision of railroad 
service to a private siding served by a switch connection, 
as recognized in Secretary of Agriculture v. United States, 
347 U.S. 645, 647 (1954). 

It is nothing short of mind-boggling to find the Long 
Island proudly proclaiming the success of its efforts to 
"flag-out" of all the recent railroad general increases, 
while arguing that its alleged deficits make it necessary 
to require its shippers to pay for the maintenance of switch 
connections on its right-of-way. No error in the Judge's 
finding has been shown in this respect. 

In view of the inadequacies in Long Island's arguments 
in support of its first two exceptions, it is apparent that 


there would be no basis of support for its third exception. 
Conclusion 


For all of the foregoing reasons, the Commission should 
find that the Initial Decision is proper and correct in all 
respects, including those matters of fact and law excepted 
to by the respondent. Furthermore, it should find that 
General Motors Corporation is not required to bear the 
expense of maintenance of a switch connection for its private 


sidetrack, said switch connection being located entirely 


the right-of-way of the Long Island Railroad Co. 
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Dated at Washington, D. C. this 12th day of August, 


1974. 
Respectfully submitted, 
THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 
425 - 13th Street, N.W. 
Washington, D. C. 20004 
By: John F. Donelan 
_ Frederic L. Wood 
A.E. Leitherer, President 914 Washington Building 
August Heist, Vice Washington, D. C. 20005 
President 
J.E. Bartley, Executive Attorneys 


Vice President 
J.R. Morton, Chairman, 
Executive Committee 
Donald Boyes, Treasurer 
J.E. Phelan, Chairman, 
Committee on Railroad 
Rates and Practices 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


Due Date: August 12, 1974 
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_ SECOND DECISION OF THE INTERSTATE ee 
DECISION AND ORDER ie, JUN 17 1975 


a 


At a Session of the Interstate Commerce Commission, Division 
3, held, at its office in Washington, D. C., o 


ame 
10th day of June , 1974. RECEIVED.,. 
No. 35790 LAW DEPT. fe 


JOINT PETITION FOR DECLARATORY ORDER PRIV nigh s shia 
SIDETRACK - GENERAL MOTORS CORPORATION AND THE LO TOBENDKS 15h Am 
RAILROAD COMPANY RAIL ROAD COmp,. 


Upon consideration of the complaint and record in 
the above-entitled proceeding, including the initial decision 
of the Administrative Law Judge, served May 21, 1974, the 
exceptions of respondent The Long Island Rail Road Company 
(Long Island) filed July 22, 1974, and of the replies there- 
to of petitioner General Motors Corporation (GM) and of 
intervener National Industrial Traffic League, both filed 
August 12, 1974, and; 


Lt appearsne, That the Administrative Law Judge found 
that the Long Island cannot lawfully require petitioner to ~ 
bear the expense of maintaining a switch connection includ- 

ing sidetrackage located entirely on the right-of-way of 

Long Island and that Long Island cannot lawfully stop servicing 
GM's facility where GM refuses to execute 4 sidetrack agreement 
obligating it to bear the expense of maintaining Long Island's 
switch connection; 


And it further appearing, That the exceptions do not 
show any material errors in the Administrative Law Judge's 
statement and evaluation of the facts, conclusions of law, 
and findings; do not raise any material matters of fact or 
law not adequately considered and properly disposed of in 
his report; and are not of such a nature as to require the 
issuance of a report by Review Board Number 4, discussing 
the evidence submitted and arguments advanced by the parties 
in light of the execptions; 


Wherefore, and good cause appearing therefor: 


We find, That the evidence, considered in the light 
of the exceptions, does not warrant a result different from 
that reached by the Administrative Law Judge and that the 
statement of facts, conclusions and findings of the Admin- 
istrative Law Judge, being proper and correct in all material 
respects, should be, and they are hereby, affirmed and adopted 
as our own. 


It is ordered, That this proceeding be, and it is here- 
by discontinued. 
By the Commission, Division ae 


RICHARD W. KYLE 
Acting Secretary 
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JOINT PETITION FOR DECLARATORY ORDER PRIVATE 


SIDETRACK * GENERAL MOTORS CORPORATION AND THE LONG ISLAND 
RAILROAD COMPANY 


COMMISSIONER O'NEAL, dissenting: 

The initial decision of the Administrative Law Judge, 
which the majority adopts, would preclude a railroad from 
ever initiating a separate charge for maintaining a switch 
connection so long as the shipper continues to furnish 


“sufficient business." The judge states, in part, 


It is implicit under the requirement of section 

1 of the act that transportation service established 
thereunder may not be summarily or arbitrarily 
canceled and discontinued as chvanbened by the 
respondents as long as respondent continues 

to tender sufficient business to justify the 

switch connection. 
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Section 1(9) mokes no such requirement, either explicitly or implicitly. The sec- 


tion states, 


1(9) Any common carrier subject to the provisions 

of this part, upon application of any lateral, 

branch line of railroad, or of any shipper tendering 
interstate traffic for transportation, shall construct, 
maintain, and operate upon reasonable terms a 
switch connection with any such lateral, branch 
line of railroad, or private sidetrack which may be 
constructed to connect with its railroad, where 
such connection is reasonably practicable and can 
be put in with safety and will furnish sufficient 
business to justify the construction and maintenance 
of the same; and shall furnish care for the movement 
of such traffic to the best of its ability without dis- 
crimination in favor of or against any such shipper. 
if any common carrier shall fail to install and operate 
any such switch or connection as aforesaid, on appli- 
cation therefor in writing by any shipper or owner of 
such lateral, branch line of railroad, such shipper or 
owner of such lateral, branch line of railroad may 
make complaint to the Commission as provided in 
section thirteen of this part, and the Commission 
shall hear and investigate the same and shall deter- 
mine as to the safety and practicability thereof and 
jus’ ‘ication and reasonable compensation therefor, 
and the Commission may make an order, as provided 
in section fifteen of this part, directing the common 
carrier to comply with the provisions of this section 
in accordance with such order, and such order shall 
be enforced as hereinafter provided for the enforce- 
ment of all other orders by the Commission, other 
than orders for the payment of money. 


The section speaks only to the situation where no switch has been installed. It does 


not address the situation here, where a carrier voluntarily installs a switch without 


charge, but later seeks to demand compensation. However, the statute indicates 


the proper approach in such a situation. The carrier may discontinue the switch, 


ie ie 
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and the shipper may then make application to the carrier to install one or file a 
complaint with this Commission to compel the carrier to do so. The parties in this 
proceeding have qvoided this somewhat unwieldy procedure by jointly seeking a 
declaratory order from the Commission. However, the Commission should treat the - 
case as involving an application and complaint on the part of the shipper. That is 
the posture in which the case would have appeared before the Cammission had not 
the parties jointly consented to such a declaratory order. 

The Administrative Law Judge instead interpreted the section to require 
the carrier to continue to operate the switch without compensation as long as the 
shipper furnishes “sufficient business." First, the requirement that the carrier con- 
tinue to maintain a switch connection applies only in situations where the shipper 
has applied for the switch and where the carrier may operate it "upon reasonable 
terms." The "sufficient business" condition must be read in conjunction with the 
provision for "reasonable terms." The L.1.R.R. in this case is not operating the 
switch "on reasonable terms'--it is not operating it with the benefit of any terms 
at all. Thus, the requirement that the carrier maintain service upon a tender of 
sufficient business would not seem fo apply in these circumstances. 

Also, the Judge's interpretation in effect creates Commission jurisdiction 
over abandonment by carriers of switch connections. The act contains no provision 
giving the Commission such authority. To the contrary, section 1(9) remains com~ 
pletely silent on the point. 

The majority's decision in this proceeding seems to create the potential for 


illogical treatment for carriers with switch connections leading to private sidings. 


os 
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A carrier which refuses a shipper's request to install a switch and is later compelled 
to by the Commission upon the shipper's complaint may charge reasonable compen- 
sation for doing so. On the other hand, a carrier which voluntarily installs a 
switch connection for no charge but later wishes to imp ose a charge may not do so, 
so long as some unspecified volume of traffic is maintained. That appears to be a 
singularly anomalous result. 

The Administrative Law Judge has found a duty by a rail carrier to maintain 


a switch connection in the Supreme Court's decision in Sec'y. of Agriculture v. 


United States, 347 U.S. 645 at 647: 


The general rule is that it is the responsibility of 

the carrier, as part of the transportation service 
caused by the line-haul rate, to "deliver" the goods 
by placing them in such a position as to make them 
accessible to the consignee *** in the case of private 
sidings, the railroad's job ends when it has placed 
the car on the consignee's siding. 


The Court's holding does not support the judge's argument. The Court merely held 
that if a private siding exists, a carrier must deliver on it. It does not impose a 
duty to maintain the siding. That obligation, with its attendant conditions, is set 
out in section 1(9) of the act. 

The L.I.R.R. has cited the Commission's decision in Merchants Refrigerating 
Co. v. N.Y. Central R.R., 238 1.C.C. 599 as precedent for its position. There, 
the Senin sanctioned an agreement between a carrier and a shipper for a 


rental charge to be paid by a private shipper for a carrier-owned sidetrack. The 


Commission stated there, 
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Section 1(9) of the Interstate Commerce Act provides that 

a carrier may charge reasonable compensation for a switch 

connection. The spur, which is in part a switch connection, 

would not have been necessary but for the private sidings of 

complainant and the National Biscuit Company . 
The Judge distinguishes Merchants on the facts: the carrier incurred extraordinary 
expenses in constructing the elevated spur, and only the railroad could have built 
the spur over a public street. However, the fact that a high construction cost was 
incurred does not alter the legal principle. Nor does the fact that only the railroad 
could have built the facility; that is true in every case. 

The Judge also states, 

Charges for maintenance of these carrier facilities, 

which are a necessary part of the transportation service, 

are included in the tariffs of the carrier and are a part 

of the rate base of the Long Island Railroad. 
The point is well taken. At present, she costs of maintaining this switch connection 
are being paid out of the line-haul rate. However, it is erroneous to deduce from 
this that once the carriers initiate this form of compensation he is wedded fo it. The 
carrier may, under the provisions of section 1(9), institute a separate charge for the 
maintenance of a switch connection and adjacent spur, subject to a determination 
by the Commission as to the reasonableness of the charge. However, the institution 
of such a charge necessarily results in an increase in the line-haul rate, since a 
service previously provided as a part of that rate has been eliminated. The Commis- 


sion recently faced a similar situation in investigation and Suspension Docket No. 


8548, Inspection in Transit, Grain and Grain Products, 349 1.C.C. 89, on remand 


Inspection in Transit, “ran 


from the Supreme Court, Atchison, T. & S.F.R. Co. v. Wichita Bd. of Trade, 
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412 U.S. 800. The Commission held that the rail carriers could institute a new, 
separate charge for in-transit inspections which had previously been performed as 
part of the line-haul rate. However, the institution of the separate charge 
resulted in a reduction in services available under the line-haul rate. As the 
majority noted, 

A reduction in service, whether integral or nonintegral 

to the basic service, must, under previous Commission 

decisions, be treated functionally as resulting in increased 

rates. 
That statement reflects the Commission's view expressed in Transit Charges, Southern 
Territory, 332 1.C.C. 664 (1968). 

The Long Island metiieen should be allowed to institute a separate maintenance 
charge upon either a proportionate reduction in the line-haul rate or a showing of 
justification for what is in effect an increase in the line-haul rate. The rate increase, 
in this instance, would apply only to the line-haul rates on auto parts to or from the 
General Motors! siding in Bethpage, New York. As to the ability of the L.1.R.R. 
to justify such increases, it is worth noting that it has not participated in any of the 
recent general rate increases, and that in the twelve month period ending March 31, 
1975, the carrier lost $119,359,000. 

The situation of the Long Island illustrates why the imposition of a separate 
maintenance charge represents not only good law but also good economics and policy. 
The record shows that the switch connection costs $2,908 per year to maintain and 


that switching cars into the General Motors' private siding is more costly and time 


consuming than switching to the nearest public team track. Those costs are now 
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* °+ &pportioned among all the rates charged by the Long Island Railroad (or perhaps 
all the rates charged on auto parts). The shippers who do not have the benefit of 
private sidings must help p or those who do. The L. 1.R.R. proposal constitutes 
an attempt to impose ges which reflect the costs of the services on which they 
are assessed. This approach is not only more equitable but, as the Long Island 
alleges, may be the only feasible way for that carrier to increase its revenue. The 
L.1.R.R. has stated that participation in nationwide general freight rate increases 
would divert traffic volume from its lines and would yield decreased revenues. 

The Long Island Railroad should be allowed to establish separate charges for 
maintenance of switch silansieitee and rail spurs to private sidings, and the Commis- 
sion should decide the reasonableness of the proposed compensation under section 1(9) 
of the act. The imposition of such charges would of necessity require either a 
justification in the line-haul rate or a rate increase justification. The initial deci- 
sion of the Administrative Law Judge, which the majority of Division 3 upholds, 
takes an unduly restrictive view of section 1(9) and by doing so injures the railroad 
respondent here and the shippers who must subsidise through their line-haul rates 


their more fortunate bretheren who have the benefit of private sidings. 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 
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JOINT PETITION FOR DECLARATORY ORDER - 
PRIVATE SIDETRACK - GENERAL MOTORS CORPORATION AND 
THE LONG ISLAND RAILROAD COMPANY 


Docket No. 35790 


PETITION OF RESPONDENT 
THE LONG ISLAND RAIL ROAD 
COMPANY FOR RECONSIDERA- 
TION OF THE DECISION AND 
ORDER OF THE COMMISSION, 
DIVISION 3 


ee eee awk | om |) a ih in li a Sl a A | 


The Long Island Rail Road Company (hereinafter 'LIRR"'), a joint 


petitioner and respondent he rein, does hereby petition the Commission, 


Division 3, for reconsideration of its Decision and Order issued in the 


above-captioned proceeding under date of June 10, 1975, and served June Li, 


1975, in the following respects anu upon the following grounds. 
Es The Commission, Division 3, is 
Improperly and Erroneously Inter- 
preting and Applying Section 1(9) of 
the Interstate Commerce Act. 


& Even beyond violating the plain meaning of Section 1(9), the majority 


, in affirming the Initial Decision of Administrative Law 


decision of Division 3 
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Judge Reis flies in the face of rationality and the prior precedents of the Com- 
mission. The dissent of Commissioner O'Neal not only highlights and disects 
the weakness of the majority position, but in its strength and clarity epitomizes 
the words of Sir John Powell in Coggs v. Bernard, 2 Lord Raymond 911: 

"fet us consider the reason of the 

case. For nothing is law that is 

not reason," 

The errors implicit in the majority decision as well as those made 

explicit in the Initial Decision of the Administrative Law Judge will require 
judicial reversal if the Commission, upon reconsideration, is incapable of 


correcting its mistakes. 


A. The majority decision violates the 


plain meaning of Section 1(9) 


The applicable statutory law gove rning the obligation of common car~ 
riers by rail in regard to the construction, maintenance and operation of 
private siding switch connections is found in Section 1(9) of the Interstate 
Commerce Act (49 U.S.C. §1(9) ), hereinafter referred to as the Act. Said 
Section 1(9) of the Act reads in pertinent part as follows: 


"Any common carrier subject to the provisions of 
this part, upon application of any... shipper tender- 
ing interstate traffic for transportation, shall con- 
struct, maintain and operate upon reasonable terms 
a switch connection with any such...private sidetrack 
which may be constructed to connec: with its railroad, 
where such connection is reasonably practicable and 
can be put in with safety and will furnish sufficient 
business to justify the construction and maintenance 
of same;....if any common carrier shall fail to 
install and operate any such switch or connection 

as aforesaid, on application in writing by any such 
shipper..., such shipper...may make complaint to 
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PETITION OF THE LONG ISLAND RAIL ROAD CO., 


OF THE DECISION AND OR 


the Commission as provided in section thirteen of 


this part, and the Commission shall hear and investigate 
the same and shall determine as to the safety and 
practicability thereof and justification and reasonable 


compensation therefor....'' (emphasis added) 


ction 1(9) makes it clear that the Statute definitely con- 


A reading of Se 


templates that, under certain circumstances, 4 railroad may properly and law- 
fully require a shipper to bear the expense of maintaining a private siding 
switch connection even though such switch connection and associated trackage 
are located upon the railroad's right-of-way. The language emphasized in 


the portion of Section 1(9) quoted above makes this obvious, otherwise why would 


Congress have used such language 4S: 


"| maintain and « ,erate upon reasonable terms 


a switch connection...’ 


" the Commission... shall determine... the 


reasonable compensation therefor.... 


Nowhere in the Section does the Statute distinguish between switch connections lo- 


cated on railroad property and switch connections located off railroad property. 
Further, neither the Interstate Commerce Act nor any other law authorizes the 
Commission to add to, subtract from or otherwise amend the statutory language. 
As the United States Supreme Court has succinctly expressed it: 


ettled than that in the con~ 

ng must first be sought 
If that be plain, it is 
force the law as written, 
titutional authority of 


'tNothing is better 5 
struction of a law its meani 
in the language employed. 

the duty of the courts to en 
be within the cons 


ive body which passed it." 
2651 U.S. 210, at elf (1919). 


provided it 
the legislat 


U.S. v. Standard Brewery, 


As viewed by the Administrative Law Judge in his Initial Decision and 


apparently by the majority of Division 3 in their boiler plate affirmance of the 


Initial Decision, the words of the Statute referring to ‘reasonable terms"! and 


"reasonable compensation'' are supe rfluous and without significance or meaning. 
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This is prejudicial error of law and requires correction upon review. 


D: The majority decision conflicts with 
prior decisions of the Commission 


In holding as a matter of law that the LIRR could not require GM to 


bear the expense of maintaining the switch connection, the majority of Division 
3 and the Administrative Law Judge relied upon an erroneous and faulty dis- 


tinction between the instant case aad the prior decision of the Commission in 


Merchants Refrigeration Company v. N. Y. Central RR Co., 238 ICC 599 


(Div. 3-1940). The distinction relied upon by them is based upon a view of 

where '"'...extraordinary expenses were incurred in its construction" (sheet 8) 
as opposed to where there is a normal private sidetrack connection. In making 
this distinction the Initial Decision carefully quotes a portion of a paragraph on 


238 ICC at 601 and ignores the opening sentence of the paragraph which flatly 


states: 


"Section 1(9) of the Interstate Commerce Act 
provides that a carrier may charge reasonable 
compensation for a switch connection. "' 


There is no hedging or qualification in this sentence and it do€s r at 


limit reasonable compensation to those situations where extraordinary expense 


is involved. 


Further, the initial Decision and the majority completely ignored the 
language of Division 3 at 238 ICC 604 where it stated: 


"This is an arrangement to connect defendants' 
line with complainants private siding and to pro- 
vide for the continuance and upkeep of the spur 
track, Itis not a contract for transportation itself 
or for the movement of particular shipments. The 
rent is payable even if no shipments are made. It 
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is beyond the jurisdiction of this Commission. 
Ziegler Bros. v. Southern Ry. Co., 157 ICC 660. 
Section 6 of the Act does not require the publica- 
tion of the terms upon which a switch connection 

is to be built and operated." 


The Ziegler case cited by Division 3 in the above-quoted language 


involved a levy by the Southern Railway Co. of charges over a period of time 
to cover the costs of installing upon its right-of-way a normal switch connec- 
tion for a private siding. The Commission, Division 5, in dismissing a com- 
plaint alleging the unreasonableness of such charges, said in respect to 
Section 1(9) of the Act at 157 ICC 662: 


'The first part of the foregoing quotation sets forth 
the duty of a common carrier relative to the con- 
struction of switch connections, and the latter part 
authorizes us to require the installation of switch 
connections, subject to certain conditions precedent, 
only when the carrier 'shall fail to install and operate 
any such switch or connection' and under such circum- 
stances to determine the reasonable compensation 
therefor. It does not authorize us to determine what 
a reasonable charge would be for a switch connection 
that has been installed and in operation. Our juris- 
diction extends only to the consideration of the 
installation of switch cc:unections when carriers re» 
fuse or fail to install such connections. The instant 
case does not fall within this class as the defendants 
did not refuse or fail to install the switch connection 
for complainants at Rutherfordton. 


"No evidence was introduced in support of the allegation 
of undue prejudice. 


"We find that we do not have jurisdiction to determine 
the lawfulness of charges collected by defendant for 
installing a switch connection at Rutherfordton, There- 
fre the complaint will be dismissed." 
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Thus, in 1929, the Commission recognized the right of a railroad to 
charge for the installation of a normal switch connection on its right-of- 
way and refused to interfere with the collection of such charges. Eleven 
years later, in Merchants Refrigeration, the Commission specifically held 
that the charges or rent for the maintenance and upkeep of spur trackage 
owned by the railroad and part of its right-of-way was lawful and did not have 
to be published in a tariff. 

Even though, as recognized in Merchants Refrigeration, it is customary 
in the industry for a railroad to bear the cost of maintaining a switch con- 
nection for a private siding, there can be no question but that it is not unlawtul 
per _se for a railroad to levy reasonable charges against the shipper to cove: 
such maintenance expense. 

it, The Majority Interpretation of 


Section 1(9) Creates an Irrational 
Situation, 


Pea Ea eeneeeeenenenemmmemeenmnal 


As pointed out in Commissioner O'Neal's dissent, the adoption by the 
majority of Division 3 of the Initial Decision creates an irrational and anomalous 
situation in several respects. 

First, the Initial Decision has interpreted Section 1(9) as requiring 
a carrier to continue to operate a switch connection without compensation as 
long as the shipper furnishes “sufficient business. '' The explicit language of 
Section 1(9), however, only requires a carrier to cperate such a switch upon 
‘reasonable terms"! where it '...will furnish sufficient business to justify 


the construction and maintenance of same;... ." As Commissioner O'Neal 
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succinctly notes, in the instant case, the LIRR is not being required to 
operate the switch ''on reasonable terms" but rather without the benefit of 
any terms whatsoever and thus it hardly seems logical to apply the ''sufficient 
business'' as a requirement in these circumstances. 

Second, as is also pointed out by Commissioner O'Neal, a singularly 
anomalous result occurs from the majority's interpretation of Section 1(9) in 
that a carrier which refuses a shipper's request to install a switch and is 
later compelled to by the Commission may charge reasonable compensation 
for doing so whereas a carrier which voluntarily installs a switch connection 
for no charge, may not later seek reasonable compensation for its maintenance 
as long as some unspecified volume of traffic is maintained. 

Third, while the Administrative Law Judge and the majority assume 
that there is an increment of cost in the through rate on ne Motors' 
traffic to Bethpage, they ignore the fact noted by Commissioner O'Neal that 
the LIRR has flagged out of most of the recent general freight rate increases 
and they ignore the Commission's own findings in Ex Parte 270 (Sub No, 3) and 
in Ex Parte No. 299 regarding the uneven and inequitable effects of divisional 
arrangements upon the recovery of costs by the carrier that incurs the costs. 
These last two proceedings and the action by the LIRR in Ex Parte 299 
(Sub No. 1) clearly illustrate the fallacy of requiring a carrier to recoup speci- 
fic expenses peculiar to the operation on its line through the medium of a 
percentage increase in the line haul rate. In Ex Parte No. 299 (Sub No. 1) the 


LIRR, in order to avoid giving windfall profits to its connecting carriers, and 


i 
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thus frustrating the intent of Congress on the recoupment of its increases 
in Railroad Retirement Taxes, was forced to publish its own terminal surcharge 


with the proceeds therefrom accruing solely to the LIRR. By requiring the 


recoupment of expenses for the maintenance of private sidings from the line 
haul rate, not only is the Commission mandating that the LIRR not recoup its 
entire cost, but it is requiring the LIRR to give improper windfall profits 

to its undeserving connecting carriers who do not incur any of the switch 
maintenance costs. 

The illogical and anomalous results that appear to flow from the Ini- 
tial Decision and affirmance thereof by the majority of Division 3 bring to mind 
the words of Lewis Carro.' from Alice's Adventures in Wonderland: 

"You are old, Father William, '' the young 
man said, ''And your hair has become very 
white; and yet you incessantly stand on your 
head=--Do you think, at your age, it is 
right?" 

CONCLUSION 


As has been shown above and by the dissent of Commissioner O'Neal, 


the Initial Decision oi Administrative Law Judge Ries and its affirmance by the 


majority of T vision 3, is illogical, anomalous, contrary to the plain meaning 
of the Statute and makes bad law. In lieu of the findings of fact and law made 
in error by the Administrative Law Judge in his Initial Decision and affirmed 
by the majority of Division 3, it is respectfully requested that upon reconsidera- 
tion the Commission make the following findings of fact and law: 
1. Section 1(9), by limiting the Commission's 
jurisdiction to the evdering of, inter alia, a 


private siding switch connection and determining 
the reasonable compensation therefor, authorizes 
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a railroad to require an industry to reim- 
burse it for the cost of maintaining such 
switch connection. 


2. The proposed private siding agreement tendered 
by LIRR to GM does not seek to levy “1; charge 
other than the actual cost of maintaining said 
private siding switch connection at Bethpage and, 
therefore, it is a reasonable condition in the said 
proposed agreement. 


3. The LIRR does not receive compensation through 
its tariff rates for the maintenance of ‘he GM 
private siding switch connection and, thereiore, 
GM will not be paying twice for the same expense 
by entering into the proposed standard siding 
agreement. 


4. In the absence of or upon the refusal of GM tu 
execute the standard private siding agreeine”', 
LIRR is entitled to refuse to serve the GM pr:vate 
siding at Bethpage. 


Respectfully submitted, 


& 4 Pye 
evrge th Cebeiee 
GEORGE M, ONKEN 
Attorney for The Long 
Island Rail Road Company 
Jamaica Station 
Jamaica, New York 11435 


RICHARD H, STOKES 
WALTER J. MYSKOWSKI 
Of Counsel 
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Ae A ARE AD? 
JOINT PETITION FOR DECLARATORY? ORDER—PRIVATE 
SIDETRACK—GENERAL MOTORS ‘CORPORATION*AND - 
THE LONG ISLAND RAIL ROAD COMPANY =~ 


Decided February 3, 1976 


Upon reconsideration, carrier's attempt to condition continued rail service at 
shipper’. private sidetrack upon thai shipper's agreement to bear the switch 
connection maintenance expense found unlawful. Prior decision affirmed and 
proceeding d’-continued. 


Benson T. Buck and Leonard F. Charla for petitioner. 

Walter J. Myskowski, George M. Onken, and Richard H. Stokes, 
for respondent. 

John F. Donelan and Frederic L. Wood for intervener. 


REPORT ANP ORDER UPON RECONSIDERATION 


DIVISION 3, COMMISSIONERS BROWN, MACFARLAND, AND CORBER, 
ACTING AS AN APPELLATE DIVISION 


BY THE DIVISION: |. 

In the prior decision and order, decided June 10, 1975 (not printed), 
we affirmed the initial decision of the Administrative Law Judge, 
holding that the Long Island Rail Road Company (LIRR or 
respondent) may not lawfully precondition continued rail service to 
the private sidetrack of General Motors Corporation (Gencral 
Motors or petitioner) upon General Motors’ agreement to bear the 
maintenance expenses for the switch connection to that private 
sidetrack. We now reopen this proceeding upon our own motion in 
order to clarify several issues arising in connection with section 1(9) 
of the Interstate Commerce Act (Act). 

General Motors maintains a warehousing and distribution facility 
at Bethpage, N.Y., receiving an average of 10 to 15 carloads of 
automobile and truck parts per week. The LIRR provides rail 
service to this facility by way of a switch connection and private 


sidetrack extending from the LIRR's main line. At the time the 
331 ICC. 691 
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sidetrack was constructed, the LIRR’s prevailing policy dictated 
that the railroad would pay for the construction of the sidetrack 
from the switch point to that point of the sidetrack just clear of the 
railroad’s right-of-way, while General Motors would pay the 
construction cost for the remainder of the sidetrack. Similarly, since 
1965, when the private sidetrack was first placed into service, the 
LIRR has assumed the expense of maintaing the switch connection 
and that portion of sidetrack located within its right-of-way, while 
petitioner has paid for the maintenance of the remainder of the 
sidetrack. In the interim since service was first initiated over the 
switch connection, the LIRR’s financial condition has deteriorated 
so that, according to the railroad, the LIRR can no longer afford to 
absorb the switch connection maintenance expenses. 

To relieve its financial dilemma, the LIRR sought to require 

-General Motors and other private sidetrack users to bear the entire 
maintenance expense attributable to private sidetracks, including 
those expenses formerly absorbed by the railroad for switch 
connections located within its right-of-way. Upon General Motors’ 
refusal to execute a sidetrack agreement obligating itself to bear the 
switch connection maintenance expense, respondent threatened to 
terminate service to General Motors’ sidetrack. Thereupon, General 
Motors obtained a temporary restraining order in the United States 
District Court for the Eastern District of New York, enjoining the 
LIRR from halting rail service. That restraining order remains in 
effect, pending the Commission's resolution of the respective rights 
and duties attending the involved switch connection. The National 
Industrial Traffic League has intervened in support of General 
Motors.. 

In the initial decision, the Administrative Law Judge concluded 
that the involved switch connection is a part of respondent's overall 
transportation facility, and thus, is to be maintained from the line- 
haul revenues received by the railroad. He further concluded that, 
inasmuch as respondent's line-haul rates presently include delivery 
at petitioner's private sidetrack, the maintenance charge, if imposed, 
amounts to an increased transportation charge, not lawfully 
published in the carrier's tariffs. He also concluded that, as long as 
petitioner continues to furnish sufficient business, respondent is 
obligated to operate and maintain the switch connection. Upon 
these conclusions, the Administrative Law Judge found that 
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respondent could neither lawfully impose the maintenance charge 
upon General Motors nor lawfully terminate service to General 
Motors’ sidetrack. As previously indicated, we adopted these 
conclusions and findings as our own. 

Respondent defends its levy of switch connection maintenance 
charges upon the language of section 1(9) of the Act, which, when 
given its plain meaning, allegedly authorizes a carrier to impose 
maintenance charges upon the shipper being served by a particuiar 
switch connection. In suppovct of its position, the LIRR emphasizes 
the following underscored portions of section 1(9): 


Any common carrier subject to. the provisions of this part, upon application of any 
lateral, branch line of railroad, or of any shipper tendering interstate traffic for 
transportation, shall construct, maintain, and operate upon reasonable terms a switch 
connection with any such lateral, branch line of railroad, or private side track which 
may be constructed to connect with its railroad, where such connection is reasonably 
practicable and can be put in with safety and will furnish sufficient business to justify 
the construction and maintenance of the same; and shall furnish cars for the 
movement of such traffic to the best of its ability without discrimination in favor of or 
against any such shipper. If any common carrier shall! fail to install and operate any 
such switch or connection as aforesaid, on application therefor in writing by any 
shipper or owner of such laterai, branch line of railroad, such shipper or owner of 
such lateral, branch line of railroad may make complaint to the Commission, as 
provided in section thirteen of this part, and the Commission shall hear and 
investigate the same and shall determine as to the safety and practicability thereof and 
justification and reasonable compensation therefor, and the Commission may make an 
order, as provided in section fifteen of this part, directing the common carrier to 
comply with the provisions of this section in accordance with such order, and such 
order shall be enforced as hereinafter provided for the enforcement of ali other 
orders by the Commission, other than orders for the payment of money. 


The LIRR contends that this statutory language is clear and not 
subject to reasonable dispute insofar as it authorizes a carrier to 
condition service over a switch connection upon a maintenance 
agreement. Respondent further notes that section 1(9) draws no 
distinction between switch connections located within the railroad 
right-of-way and those located outside the sailroad right-of-way. 

Respondent also argues that prior Commission decisions have 
recognized a carrier's authority to impose switch connection 
maintenance charges upon a shipper and that, therefore, our 
affirmance of the initial decision violates Commission precedent. 
The LIRR cites Merchants Refrigeration Co. vy. New York Central 
R. Co., 238 1.C.C. 599, a 1940 decision wherein the Commission 
held that a railroad could recoup from a shipper the cost of 
constructing and maintaining an elevated spur track serving the 
59. $C.C 
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shipper's private facility. Responcent argues that, in the cited case, 
the Commission described section 1(9) as containing an unqualified 
grant of authority to-carriers to impose maintenance agreements 
upon shippers served by switch connections. 

The cited c+se also allegedly establishes maintenance charges to 
be in the nature of rent, as distinguished from transportation charges 
subject to tariff publication. This distinction between sc-called rents 
and transportation charges is based upon the decision in Ziegler 
Bros. v. Southern Ry. Co., 157 I.C.C. 660 (1929), another case citea 
by respondent in support of its argument. In that case, the 
Commission concluded tha: it did not have jurisdiction to review 
the reasonableness of a contract setting out the terms under whicha 
switch connection and private sidetrack were constructed. 
Respondent urges the Com ~issien to adopt the rationale of the 
Ziegler Brus. decision and hold that contractual obligations incident 

‘to switch connections are outside the Commission’s jurisdiction. 

The LIRR assails our conclusion that the railroad is obligated to 
maintain and operate the switch connection as long as General 
Motors continues to furnish sufficient business at its private 
sidetrack. Our adoption of the “sufficient business” criterion, which 
comes from the statutory language of section 1(9), is allegedly 
improper because that section of the Act employs the “sufficient 
business” criterion only in relation to switch connections which are 
operated under a contractual arrangement setting out “reasonable 
terms.” Here, th= railroad contends, the maintenance and operation 
of the switch connection is being compelled + :thout the benefit of 
any terms at ail. : 

Respondent points out that a carrier who is ordered by the 
Commission to install a switch connection may, pursuant to section 
1(9), be entitled to compensation, if the Commission so determines. 
Therefore, the LIRR argues, a carrier who voluntarily installs a 
switch connection should similarly be eatitled to compensation. 

Respondent also challenges our conclusion that, under the 
present line-haul rates, the LIRR must deliver petitioner's traffic to 
its private sidetrack and therefove, the railroad must look to its line- 
haul revenue to recoup its switch connection maintenance expense. 
According to the LIR", its transportation obligation would be 
satisfactorily fulfilled if General Motors’ traffic were diverted to the 
public team tracks at Hicksville (3 miles distant) or at Farmingdale 
(2 miies distant). Respondent alleges that under the present 
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circumstances placement of cars at the private siding is more costly | 
than is placement at public team tracks and that, accordingly, 
petitioner's traffic unduly burdens other interstate commerce. 
Continued absorption of the maintenance expenses is allegedly 
unjustly discriminatory and unduly prejudicial to smaller shippers 
who have no private facilities. Thus, the LIRR suggests, these 
smaller ship; crs are, in effect, subsidizing the private facilities of 
General Motors. 

Responder: further argues that the presumption that respondent's 
line-haul revenues are adequate to cover switch connection 
maintenance expenses is unfounded in light of the LIRR’s 
nonparticipation in recent general increases. In this regard, our 
prior decision allegedly ignores our recent conclusions in other 
cases as to the uneven effects of general rate increases and the 
inadequacy of current railroad revenue division agreements. 

* Petitioner and intervener maintain that the initial decision 
\ properly construes section 1(9) and that the cases cited by 
respondent in support of its position are distinguishable on their 

facts. General Motors insists that the switch connection is a 

rr necessary and essential part of the LIRR’s transportation facility | 
ie which respondent is obligated to maintain from its line-haul 
revenues. Any imposition of maintenance charges or termination of 
* rail service to petitioner's sidetrack would purportedly be an 
unlawful increase in rates and a violation of sections | and 6 of the 
Aci. Petitioner denies that service to its sidetrack constitutes an 
unjust discrimination or undue preference and asserts that the LIRR 
must continue service over the switch connection as long as 
sufficient business at the sidetrack continues. 


DisCUSSION AND CONCLUSIONS 


Among the various obligations of a common carrier by rail is the 

duty to establish switch connections, as set out in section 1(9) of the 

Act. The first sentence of that section obligates a carrier to establish 

a switch connection with a lateral branch line or a private sidetrack 

once certain specified conditions are determined to exist. The 

second sentence of that section prescribes a remedy for shippers or 

branch line owners who are unable to secure a_ voluntarily 

established switch connection. Since the switch connection 

/ involved here was voluntarily established, our concern in this 
proceeding is the proper interpretation of the first provision of 
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section 1(9), that is, the carrier's obligation to construct, maintain, 
and operate a switch connection. 

Contrary to respondent's argument, a carrier's obligation to 
establish a switch connection is not to be determined by the 
presence or absence of a contractual arrangement setting out 
“reasonable terms.” Rather, the plain meaning of the statute 
suggests .hat a carrier's obligation with regard to switch connections 
is qualified by the following three conditions: that the switch 
connection is reasonably practicable; that the switch connection can 
be installed ind operated with safety, and that the switch connection 
will furnish sufficient business to justify its construction and 
maintenance. 

Apparently satisfied that the necessary conditions were present, 
the LIRR constructed the switch connection at its own expense and 
similarly absorbed the maintenance expense for that connection up 
‘until the time the present controversy arose. This practice of 
absorbing the construction and maintenance expenses is in accord 
with section !(6) of the Act, which. in part, requires rail carriers to 
adopt and observe just and reasonable practices for the safe and 
prompt delivery of freight. In light of respondent's prior absorption 
of maintenance of expenses, we do not believe that respondent's 
attempt to transfer the switch connection maintenance obligation to 
petitioner is consistent with the carrier's obligation to deliver 
petitioner's freight. The task of delivering freight is an integral of 
the transportation obligation, and therefore, as a general rule, the 
delivery of freight is a service performed under a carrier's line-haul 
rate. Correspondingly, the expenses attributable to delivering 
freight should generally be met from a carrier's line-haul revenues. 
See Propriety of Operating Practices—Packing Sheds, 246 1.C.C. 
273, 283 (1941), and Split Deliveries and Drayage Allowance at New 
York, 245 1.C.C. 40, 41 (1941). In the case of the LIRR, the switch 
connection in question was a part of the railroad’s general 
transportation facility, paid for and maintained from the line-haul 
revenues of the railroad. Under the LIRR's line-haul rates, traffic 
was picked up and delivered at General Motors’ sidetrack, without 
any obligation on the part of the shipper to maintain the switch 
connection making that service possible. Respondent has neither 
alleged nor shown any adverse change in the practicability cr the 
safety of the switch connection or in the sufficiency of business to 
and from General Motors’ sidetrack. Therefore, in the absence of a 
change in one of the conditions set out in section 109), respondent's 
statutory obligation to provide switch connection service remains. 

3811 
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Responden:'s reliance on Merchants Refrigeration, supra, is 
misplaced, for that case should be distinguished on its facts. That 
decision invo!ved quarterly payments which were imposed upon the 
shipper from the outset of rail service over a newly constructed, 
elevated spur. In the cited case, service over the elevated spur was 
initiated upon the condition that the shipper undertake to reimburse 
the carrier by making so-called rent payments, which were designed 
to compensate the carrier for the cost of acquiring the right-of-way, 
the cost of constructing and maintaining the spur, and a return on 
investment 

-he same distinguishing fact-existed in the Ziegler Bros. case, 
© pra, where the assailed paymer® arose pursuant to a valid 
construction contract executed by t.* »aipper and carrier prior to 
the installation of the switch connection. Again, service over the 
switch connection was conditioned from the outset upon the 
shipper’s undertaking to compensate the carrier for the costs 
associated with the switch connection. In regard to the Ziegler Bros. 
decision, we note that the Commission found that it lacked 
jurisdiction co determine the lawfulness of the particular contractual 
obligations at issue therein. We now find that this disclaimer of 
jurisdiction was unduly broad. Sec*ion 1(9) was enacted to facilitate 
the installation of switch connections. The purpose of section 1(9) 
can be defeated just as well by failure to operate a switch connection 
on reasonable terms as by a refusal to construct in the first instance. 
Had the Commission ordered the construction of the switch 
connection here in issue, that order upon the application of a party 
to the agreement upon the showing of changed circumstances could, 
without doubt, be modified by the Commission. While the 
Commission has been careful not to interfere with contractual 
disputes concerning costs of construction and maintenance of switch 
connections, Merchants case, supra, it is inconsistent to hold that 
the Commission can prescribe reasonable compensation for 
construction when it orders institution, but can not review the 
reasonableness of such compensation if voluntarily agreed to by the 
parties. Moreover, maintenance costs are usually changeable to 
operating €»penses, form a part of the rate base and are recovered 
from operaisng revenue produced by the rates for delivery over a 
switch connection. An additional charge for maintenance of switch 
connections could result in over compensation for the maintenance 
of such connections. The respondent in this proceeding has not 
established that the line haul rates do not fu'!y compensate it for the 
maintenance of a switch connection at issue. Nor has respondent 
ss CC —_—— 
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established the reasonableness of the additional maintenance 
charges. See Atchison, T. & S. F. Ry. Co. v. Wichita Board of Trade, 
412 U.S. 800 (1973). 

The Commission has broad authority to investigate and resolve 
allegations of unjust discrimination and undue preference or 
prejudice. See United States v. Baltimore & O. R. Co., 333 U.S. 169 
(1948). However, respondent errs in suggesting that its absorption of 
maintenance expenses unjustly discriminates against or unduly 
prejudices smaller shippers not having a private sidetrack upon 
which to accept delivery of their traffic. The existence of separate 
delivery facilities, one of which is dedicated to purely private use, 
while the other serves the public at large, does indeed constitute 
differing levels of service, but such differing levels of service does 
not, in this situaticn, constitute unjust discrimination nor undue 
preference or prejudice. The levels of service correspond to the 
volume of traffic generated by a particular facility, and the record 
contains no intimation that an equivalent switch connection is not 
readily available to all shippers having the same or greater volume 
of traffic interchanged as does petitioner. Volume of traffic is the 
criterion legislatively prescribed by section 1(9), which requires a 
carrier to establish a switch connection only where that connection 
“ #*** will furnish sufficient business to justify *** (its) construction 
and maintenance.” 

Respondent also errs in suggesting that smaller shippers are 
subsidizing the private facilities of General Motors by paying the 
same line-haul charges as petitioner while being relegated to team 
track delivery. The railroad’s contention that private sidetrack 
placement is more costly than public team track placement ignores 
the fact that these facilities are part and parcel of the same 
transportation system and that existence of one enables the other to 
operate efficiently. The congestion and inconvenience that would 
presumably sttend the diversion of private sidetrack traffic to public 
facilities would make public team track placement more costly than 
it presently is and would raise substantial questions as to the LIRR’s 
compliance with section 1!(6). 

We do not mean to suggest that respondent is forever precluded 
from establishing separate maintenance charges for switch 
connections to private sidetracks. Such charges would, however, 
have to be predicated, first upon establishing a reduction in line- 
haul rates to correspond with the resulting separate maintenance 
charge, or a showing that the existing level of line-haul rates is 
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reasonable, despite the additional charge for maintenance, and 
second, upon a showing that the separate maintenance charges are 
reasonable and are nondiscriminatory, nonpreferential, and 
nonprejudicial. See Atchison, T. & §. F. Ry. Co. v. Wichita Board of 


Frade, 412 U.S. 800 (1973), citing Transit Charges, Southern 


Territory, 332 1.C.C. 664 (1968) and Unloading Lumber at New 
York Harbor, 256 1.C.C. 463 (1943). Contrary to respondent's 
contention, the record before us contains no basis for concluding 
that the LIRR’s recent financial deficits anc is nonparticipation in 
recent general increases constitute a sufficient substitute for 
showing the reasonableness of its maintenance charge. 

We fing that, on the present record. respondent may not lawfuily 
impose the proposed maintenance charge upon petitioner and that, 
in the absence of a change in the practicability, safety, or sufficiency 
of traffic to petitioner's sidetrack, respondent may not terminate 
service over the involved switch connection. 


COMMISSIONER CORBER, concurs in the result. 


It is ordered, That this proceeding be, and it is hereby, 
discontinued. 
By the Commission, Division 3, Acting as an Appellate Division. 


ROBERT L. OSWALD, 
(SEAL) Secretary. 
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THIRD-PARTY SUMMONS. 


UNITED STATES .:STRICT COURT 
EASTERN DISTRICT OF NEW YORK 
cae eR TBM KEK Deen awwnawgeaeneaer neeeawe aonaw eX 


GENERAL MOTORS CORPORATION 
A Corporation of the State of Delaware, 


Plaintiff, 72 C 1549 
=againste 
THE LONG ISLAND RAILROAD 
COMPANY, 
A Corporation of the State of New York, THIRD-PARTY 
A SUMMONS 


Defencant. 


Qe ee Dw we @ we @ w we Been ea ae = & we @ eee ae en an ena ew om a oa we oH 


THE LONG ISLAND R@IL ROAD 
COMPANY, r 


Third-Party Plaintiff, 
“against< 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION, 


Third-Party Defendants, 
Omer enero wnecccewesncesnan teem www enwecenecanX 

To the above-named Third-Party Defeudants: 

You are hereby summoned and required to serve upon LEONARD F, 
CHARLA, ESQ., ( eneral Motors Corporation, 3044 West Grand Boulevard, 
Detroit, Michigan 48202; BENSON T, BUCK, ESQ, » General Motors Corpora~ 
tion, 3044 West Grand Boulevard, Detroit, Michigan 48202; JOHN F, 


DONELAN, ESQ., FREDERIC WOOD, ESQ., 914 Washington Building, 
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Washington, D.C. 20005; ROSS L. MALONE, ESQ., JOHN J. HIGGINS, E5Q., 
General ts Corp., 767 Fifth Avenue, New York, N. Y¥. 10022, and upon 
GEORGE M, ONKEN, attorney for above -named defendant and third-party 
plaintiff, THE LONG ISLAND RAIL ROAD COMPANY, Jamaica Station, 
Jamaica, New York 11435, an answer to the third-party complaint which is 
herewith served upon you and an answer to the complaint of the plaintiff, a 
copy of which is herewith served upon you, within twenty (G0) days after 
service of this summons upon you, exclusive of the day of service. If you 

fail to do so, judgment by default will be taken against you for the relief 


demanded in the third-party complaint. 


Clerk of the Court 


By. 
Deputy Cierk 


(Seal of Court) 


Date: 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 
A Corporation of the State of Delaware, 
Plaintiff, 
“-against- 
THE LONG ISLAND RAILROAD 
COMPANY, 


A Corporation of the State of New York, 


Defendant, 


OREN 2Q ene on ean an aaa es @ @ erewnr ar ecerea nae anwareereeaeX 


THE LONG ISLAND RAIL ROAD 
. COMPANY, 


Third-Party Plaintiff, 
“against- 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION, 


Third-Party Defendants. 


2 6 & & & & Ge & ow Mh & = wD ww Ql sre Senses 2a sonenerenaanwmem oh 


72 C 1549 


VERIFIED 
THIRD-PARTY 


COMPLAINT _ 


Third-party plaintiff, THE LONG ISLAND RAIL ROAD COMPANY, 


(hereinafter ''LIRR"'), by its attorney, GEORGE M. ONKEN, as and fora 


third-party complaint and cause of action against third-party defendants, 


above mentioned, alleges upon information and belief: 


i, This third-party cause of action joins the INTERSTATE COM- 


MERCE COMMISSION and the UNITED STATES OF AMERICA as necessary 
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parties defendants to this action and seeks to review, enjoin, annul and set 
aside the orders of the Interstate Commerce Commission, dated June 10, 
1975, and February 3, 1976, in the proceeding before the Commission under 


Docket No. 35790 and entitled Joint Petition for Declaratory Order - Private 


Sidetrack - General Motors Corporation and The Long Island Railroad Com 
pany, which orders, inter alia, held that (1) LIRR cannot fantail, require 
General Motors Corporation (hereinafter 'GM!"') to bear the expense of main- 
taining a switch connection located on Railrvad property, and (2) LIRR 
cannot lawfully stop rail service to GM siding upon GM's refusal to bear the 
expense of maintaining such switch connection. 

2. The third-party defendants are the UNITED STATES QF AMERICA 
ard the INTERSTATE COMMERCE COMMISSION, The form of action and 
venue of this Court are specified in 28 U.S.C. §§ 1336(b), 1398(b) and 
2321-2325. 

3. At all the times hereinafter mentioned, third-party plaintiff, LIRR, 


was and still is a railroad corporation duly organized and existing under and 


by virtue of the iaws of the State of New York and was and still is engaged 

in business as a common carrier for hire in the transportation of passengers 
\ 

and property in intrastate co oamerce within the State of New York and 


interstate and foreign commerce. The line of railroad of the third-party 


plsi:. ff and its physical assets are all located within the State of New York, 
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and the principal office of plaintiff is located at Jamaica, Queens County, 


State of New York. 


4. Atall times uecoinaties mentioned, third-party plaintiff, LIRR, 
was and still is 2 wholly owned subsidiary of the Metropolitan Transportation 
Authority, a public bencfit corporation of the State of New York, created 

ieee to Title 11 of the Public Authorities Law of the State of New York, 


5. Under date of November 14, 1972, General Motors Corporation 


(hereinafter ''GM"') filed a summons and complaint in the United States 
District Court, Eastern District of New York and served an order to show 
cause upon defendant, The Long Island Rail Road Company (hereinafter 


"LIRR"), A copy of said summons and complaint is annexed hereto and made 


a part hereof as Exhibit ne, Olay 
6. Said orde. to show cause contained a temporary restraining order 
restraining LIRR from interfering in any manner with the switch connection 
from LIRR's Line of track adjacent to GM's Parts Distribution Center 
facility at Bethpage, New York, from suspending service over said switch 
connection and from interfering with freight car movements into or out of 
said premises, pending a hearing on December 7, 1972, upon GM's motion 
_for a preliminary injunction, 
| 7. On December 5, 1972, both GM and LIRR moved this Court for a 


continuance of the temporary restraining order, at which time, at the request 
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of the Court, both parties agreed to institute a collateral proceeding with the 
Interstate Commerce Commission for an advisory opinion on the question in 
dispute. 


8. Accordingly, by Order dated December 7, 1972, this Court ordered 


the parties to submit the dispute to the ICC by filing the required petition 
within 60 days and further ordered the prevailing party to bring an appropriate 
motion within 30 days of the final decision of the ICC. By further Order 

dated February 16, 1973, the time to file the aforementioned petition was 
extended by the Court to March 5, 1973. 

9. On March 3, 1973, the parties, pursuant to the order of this Court, 
filed a joint petition with the Interstate Commerce Commission seeking a 
declaratory order under Section 554(e) of the Administrative Procedure Act 
to settle an existing controversy relating to matters arising under Section 1 
of the Interstate Commerce Act including specifically, paragraph 9 thereof. 
The matter was assigned Docket No. 35790. 

10. By order dated June 29, 1973, the © ommission directed that this 
matter be handled under its modified procedure and by order dated August 2, 
1973, the Commission permitted the National Industrial Traffic League to 
intervene in the proceeding. \ 


\ 


ll. By order dated April 1, 1974, the proceeding was referred to 


Administrative Law Judge Richard S. Ries for an initial decision, 
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12. Under date of May 6, 1974, the Administrative Law Judge 
rendered his initial decision and held that (1) LIRR cannot lawfully require 
GM to bear the expense of maintaining a switch connection located on rail- 
road property, and (2) LIRR cannot lawfully stop rail service to GM's 
siding upon GM's refusal to bear the expense of maintaining said switch 
connection. 

13, On June 10, 1975, the Interstate Commerce Commission, 
Division 3, issued a decision and order which adopted and affirmed the 
statement of facts, conclusions and findings of the Administrative Law 
Judge. Commissioner O'Neal submitted a dissenting opinion to said 
decision and order, 

14, LIRR thereupon petitioned the Interstate Commerce Cornmission 
for a reconsideration of its Decision and Order dated June 10, 1975. 

15, On March 17, 1976, the Interstate Commerce Commission served 
a Report and Order Upon Reconsideration dated February 3, 1976, and 
reported at 351 ICC 691, which affirmed its prior decision and order. 

16. This Court should not review the ICC's orders until the 
UNITED STATES OF AMERICA and the INTERSTATE COMMERCE COM- 
MISSION are made parties hereto and given the opportunity to defend the 


aforesaid Reports and Orders. 
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17, The aforesaid Reports and Orders are unlawful and should be 
enjoined, declared null and void, and set aside by this Court because the 
Interstate Commerce Commission improperly and erroneously interpreted 
and applied Section 1(9) of the Interstate Commerce Act. 

WHEREFORE, third-party plaintiff, THE LONG ISLAND RAIL ROAD 
COMPANY, requests that the Court: 

a. Order that the INTERSTATE COMMERCE COMMISSION 
and the UNITED STATES OF AMERICA be joined as 
necessary parties to this action; 

b. Issue an Order enjoining, setting aside and annulling the 

" Reports and Orders of the INTERSTATE COMMERCE COM-= 
MISSION dated June 10, 1975, and February 3, 1976; and 

Cc. Grant third-party plaintiff such other and fuvthes relief 
as may seem lawful, just and proper. 

FIN Cn a-~— 
GEORGE M, ONKEN 
Attorney for Defendant and 
Third-Party Plaintiff, The 
Long Island Rail Road Company 


Jamaica Station 
Jamaica, New York 11435 


(Verified by Margaret I. Kehoe, March 31, 1976.) 
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ORDER GRANTING INTERVENTION OF NATIONAL INDUSTRIAL 
TRAFFIC LEAGUE. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


. GENERAL MOTORS CORPORATION 


it \ 

) RK'S OFFICE 

Plaintiff U.S. prsincr COURT ED. NY. 

- 
" )MAY 18 1976 
THE LONG ISLAND RAILROAD COMPANY ) 

. TRE AM sees ooecs eos ° 
Defendant BE Bae roe ae 


item aii 
No. 72-C-1549 
Cc 


THE LONG ISLAND RAILROAD COMPANY 


Third-Party 
Plaintiff 


Ve 


UNITED STATES OF AMERICA AND 
INTERSTATE COMMERCE COMMISSION 


Third-Party 
Defendants. 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


Applicant for 
Intervention 


ORDER GRANTING INTERVENTION OF 
THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
AS A THIRD-PARTY DEFENDANT 
Upon consideration of the motion of The National Industrial 
Traffic League dated May 7, 1976 for leave to intervene, it 


appears that the League was a party in interest to the proceed- 


ings before the Interstate Commerce Commission, that this action 
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involves the interest of the League, and that it is therefore 
entitled to intervene as of right. 
IT IS THEREFORE ORDERED: 
That The National Industrial Traffic League be per- 


mitted to intervene in this action as a third-party defendant. 


Dated 
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ANSWER OF THE INTERSTATE COMMERCE COMMISSiON TO THE 
THIRD-PARTY COMPLAINT. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION, 
Plaintiff, 
Vv. 


THE LONG ISLAND RAILROAD COMPANY, 
72-C-1549 


THE LONG ISLAND RATLROAD COMPANY, 
Third-Party Plaintiff, 
v. 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
a 
) 


Third-Party Defendants. 


ANSWER OF THE INTERSTATE 
COMMERCE COMMISSION TO THE 
THIRD-PARTY COMPLAINT 
The Interstate Commerce Commission third-party 
cefendant herein, answers the third-party complaint as follows: 
z, 
Admits the allegations of paragraph 1 of the 
third-party complaint, except as to the necessity of the 
United States of America as a party, to which the Commission 


is without sufficient knowledge to form a belief. 
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5 a 

As to paragraph 2 of the third-party complaint, 
admits that the Interstate Commerce Commission is a defendant, 
but states that the Commission is without sufficient know- 
ledge to form a he.ief whether the United States of America 
is a proper third-party defendant. Admits that the form of 
action and venue are established by 28 U.S.C. §§1336(b), 
1398(b), but denies the applicability of 28 U.S.C. §§2321- 
2325. 2 

Trl. 

Admits each and every allegation of paragraphs 3 

through 15 of the complaint. : 
Ky. 

As to paragraph 16 of the complaint, admits that 
the Interstate Commerce Commission is an indispensable party 
to this action, but the Commission states that it does not 
have sufficient knowledge to form a belief as to whether the 
United States of America is a necessary party to this action. 

x. 


Denies the allegations of paragraph 17 of the 


third-party complaint. 
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WHEREFORE, the Interstate Commerce Commission, 

third-party defendant, prays that the Court: 

a. deny all relief requested by the third- 
party plaintiff and dismiss the third-party 
complaint. 

b. grant third-party defendant, Interstate 
Commerce Commission, such other relief as 


may be deemed lawful, just and proper. 


ARTHUR J. CERRA ; RAYMOND MICHAEL RIPPLE 
General Counsel Attorney 


Interstate Commerce Commission 
Washington, D.C. 20423 


Attorneys for the Interstate Commerce Commission 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


| 


GENERAL MOTORS CORPORATION, 
Plaintiff, 
Ve 72-C-1549 


THE LONG ISLAND RAILROAD COMPANY, 


Defendant. 


THE LONG ISLAND RAILROAD COMPANY, 
Third-Party Plaintiff, 
Vv. 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION, 


Third-Party Defendants. 
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ANSWER OF THE UNITED STATES 
OF AMERICA TO THE THIRD-PARTY COMPLAINT 


LAL TT LT 


The United States of America, third-party defendant herein, 


answers the third-party complaint as follows: 


I. 
Adi.its generally the allegativns of paragraph 1 of the 
complaint and admits that the United States has been duly served 
and is a party to this action, but neither admits nor denies that 


the United States is a necessary party. 


il. 
Admits each and every all.gation of paragraph 2 through 


15 of the complaint. 
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As to paragraph 16 of the complaint, admits that both the 
United States and the Interstate Commerce Commission have been 
made parties hereto. 

IV. 
Denies the allegations of paragraph 17 of the complaint. 


WHEREFORE, the United States of America requests that the 


third-party complaint be dismissed and all relief denied. 


THOMAS E. KAUPER LLOYD JOHN OSBORN 
Assistant Attorney General Attorney 
Antitrust Division 


DAVID G. TRAGER J. CHRISTOPHER JENSEN 
United States Attorney Assistant United States Attorney 


Attorneys for the United States of America 
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ANSWER OF INTERVENING THIRD-PARTY DEFENDANT, THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE TO THE THIRD-PARTY COMPLAINT. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 
mi Plaintiff 
Ws 
THE LONG ISLAND RAILROAD COMPANY 
Defendant 
THE LONG ISLAND RAILROAD COMPANY 


Third-Party 
Plaintiff 


Ve 


UNITED STATES OF AMERICA AND 
INTERSTATE COMMERCE COMMISSION 


Third-Party 
Defendants 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


Applicant for 
Intervention 
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No. 72-C-1549 


ANSWER OF INTERVENING THIRD-PARTY DEFENDANT, 
THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Intervening third-party defendant, The National Industrial 


Traffic League, answers the third-party complaint herein as 


follows: 
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INDUSTRIAL TRAFFIC LEAGUE TO THE THIRD-PARTY COMPLAINT 


r. 


Admits the allegations of paragraphs 1 through 3, inclusive, 


5 through 8 inclusive, and 16. 
BM 


Does not have sufficient information to form a belief 


regarding the truth of the allegations of paragraph 4. 
1iL. 


Admits the allegations of paragraphs 9 through 15, but 
respectfully refers the court to the record of the proceedings 
before the Interstate Commerce Commission for a full and com- 


piete description. 


CV 


Denies the allegations of paragraph 17. 
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WHEREFORE, intervening third-party defendant, The National 
Industrial Traffic League, prays that the relief requested by 
Third-party plaintiff be denied and its complaint dismissed. 

Respectfully submitted, 


THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 

1909 K Street, N.W. (Suite 410) 

Washington, 2).C. 20006 


Of Counsel: By: Arthur M. Wisehart | Paw 


219 East 42nd Street 
Wisehart & Koch New York, N.Y. 10017 
219 East 42nd Street Telephone: (212) 557-8800 
New York, N.¥. T0017 


John F. Donelan : 

Donelan and Cleary Frederic L. Wood hers 

914 Washington Building 914 Washington Building 

Washington, D.C. 20005 Washington, D.C. 20005 
Telephone: (202) 783-1215 


Dated: May 7, 1976 
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BRIEF OF PLAINTIFF, GENERAL MOTORS CORPORATION. 
UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 
A Corporation of the State 


of Delaware i 
Plaintiff 
Ve CIVIL ACTION NO. 72-C-1549 


THE LONG ISLAND RAIL ROAD CO. 
A Corporation of the State 
of New York 

Defendant 


THE INTERSTATE COMMERCE COMMISSION 
and UNITED STATES OF AMERICA 


Third Party Defendants 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


ee eee 


Intervenors 


STATEMENT OF THE CASE 


This is an action in which the Plaintiff seeks deter- 
mination of its right to a rail (railroad) switch connection 
under Section 1(9) of the Interstate Commerce Act (49 U.S.C.A. 


§1(9)). The matter was referred by this Court to the Interstate 
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Commerce Commission. The Interstate Commerce Commission deter- 
mined that Plaintiff had a right to the connection and found 

the charges proposed by the Defendant related to this switch 
connection were not shown to be justified. The Commission's 
Decision is found in Docket No. 35790, General Motors Corpora- « 
ation v. The Long Island Rail Road Company, printed at 351 I.C.C. 
691 (1976). Defendant questions the Decision and Order of the 
Commission. Plaintiff seeks an Order from this Court affirming 
the Decision and Order of the Commission and permanently enjoin- 
ing suspension of service over the switch connection by Defendant, 
This Court has jurisdiction of the subject matter pursuant to 
§17(9) of the Interstate Commerce Act (49 U.S.C. §17(9), and 


28 U.S.C. §§1336, 1337, and 1398. 
INTRODUCTION 


In the United States, shippers and receivers of freight 
by railroad accept freight deliveries in one of two ways: they 
use facilities maintained by the carrier for use by the shipping 
public; or they possess private rail trackage and unloading 


facilities adjacent to rail lines operated by the several rail 


carriers. 


| 


be 
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Section 1(9) of the Interstate Commerce Act, (49 
U.S.C.A. §1(9)) requires the railroads to install and maintain 
switch connections between their lines and the private sidings 
of shippers to facilitate movement of goods by rail. This 
statute has the effect of preventing discrimination by the 


- 


carriers against particular shippers. 


In essence, the rail carriers are required to install 
switches so that all shippers whose volume of freight justifies 


it may have equal access to direct rail service. 


Plaintiff is seeking the protection of this Court from 


denial of its right to a switch connection by Defendant. 


In support of its position, Plaintiff will show that 
the matter is one properly before the Commission; that the 
Commission's conclusions had a rational basis; that the Commis- 
sion's findings were adequate and based upon substantial evidence: 
that judicial review of Commission decisions is limited in 
scope; that, all conditions for affirmation having been met, the 
Order of the Commission should be affirmed; and that Defendant 
should be permanently enjoined from suspending service over 


Plaintiff's switch connection. 
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STATEMENT OF FACTS 


The facts are stated in the joint Complaint of the 
parties, submitted to the Interstate Seousivee tons estin in 
March of 1973; however, Plaintiff believes a brief review of 
the facts may be helpful. There is no dispute as to any issue 


of fact. 


General Motors Corporation (hereinafter sometimes 
referred to as "GM" or "Plaintiff"'), is a Delaware Corporation 
duly qualified and Jicensed to transact business in the State 
of New York. Plaintiff functions through several unincorporated 
divisions, one of which is the General Motors Parts Division 
(hereinafter sometimes referred to as "GMPD" or "GM Parts 
Division"). GM Parts Division is, and has been for some —, 
prior to the times referred to in its Complaint, carrying on 
warehousing, sales and distribution operations on premises which 
are located within the County of Nassau, State of New York, and 
in the mumicipality of Bethpage, Long Island, said premises 
being known as General Motors Parts Distribution Center, and 


lying within the jurisdiction of this Court. Said Parts Distri- 


bution Center is located on a line of the Long Island Rail Road 
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Company (hereinafter sometimes referred to as "LIRR" or "'Defen- 
dant"). An existing switch connects the railroad line to the 


GMPD sidetrack. 


Defendant is a common carrier by rail of freight and, 
as such, is subject to the provisions of the Interstate Commerce 
Act, Title 49, U.S.C. §1, et seq., and to regulations issued and 
promulgated by the Interstate Commerce Commission (hereinafter 
sometimes referred to as "I.C.C." or "the Commission"), under 
its statutory powers. Defendant has been serving Plaintiff's 
aforementioned operations at Bethpage, Long Island, New York, 
via a switch connection leading from Defendant's railroad line 
to a sidetrack located on property of Plaintiff and operated by 


Plaintiff. 


Plaintiff receives approximately fifteen rail freight 
cars of auto parts every week at its Parts Distribution Center 
at Bethpage moving from various origins in the United States, 
which shipments have eeedtbbonstiy been transported in rail 


service. 


ternary 
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Defendant participates in and is a party to rates and 
schedules lawfully on file with the Commission thereby holding 
itself out to transport and deliver automobile parts and 
accessories to Plaintiff's place of business at Bethpage, Long 
Island and pursuant to the provisions of §1 of the Interstate. 
Commerce Act has provided and maintained the necessary switch 
connection with Plaintiff's industrial sidetrack at Bethpage, 
Long Island, New York. Defendant is obligated as a common 
carrier by rail pursuant to the requirements of §1 of the Inter- 
state Commerce Act, including Sectico:s 1(9) and 1(6), to con- 
tinue delivering rail car shipments of automobile parts and 
accessories to Plaintiff's place of business at Bethpage, Long 
Island, until the rates are permitted to be cancelled or service 
discontinued in accordance with the requirements of the Interstate 


Commerce Act. 


On or about the 30th day of October, 1972, the LIRR 
threatened to place out of service the switch track connecting 


sidetrack serving Plaintiff's Parts Distributim Center at 


Bethpage, Long Island, New York, to Defendant's main Line. 
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Plaintiff sought and received a Temporary Restraining 
Order on November 14, 1972, at 4:30 p.m., which required the 
Defendant, Long Island Rail Road to maintain service over the 
switch connection. Pursuant to a subsequent Temporary Restrain- 
ing Order of this Court, dated December 7, 1972, the parties 
submitted the matter to the Commission for a Declaratory Order. 
The 1.C.C. ruled in favor of Plaintiff by Order dated February 
3, 1976, served on March 17, 1976. The Temporary Restraining 
Order of this Court expired on April 19, 1976. However, the 
Defendant has agreed not to suspend service to Plaintiff while 
this litigation is pending. By Complaint filed on March Shs : 
1976, Defendant joined the 1.C.C. and the United States of 
america as Third Party Defendants and seeks to have the Order 
of the Commission set aside. Plaintiff seeks to have the Order 
of the Commission affirmed and Defendant permanently enjoined 
from suspending service over the switch. 

PROCEEDINGS BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Pursuant to the Order dated December 7, 1972, of this 

Court, directing the pa es to submit the dispute to the I.C.C. 


by filing the required petition within 60 days and further Order 
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of this Court dated February 16, 1973, extending the time for 
filing, the time to file the aforement.oned petition was extended 


to March 5, 1973. Plaintiff and Defendant filed a joint petition 


with the Interstate Commerce Commission on March 3, 1973, seek- | 
ing a Declaratory Order under Section 554(e) of the Administra- 

tive Procedure Act (5 U.S.C.A. §554(e)); the Commission was 

asked to resolve the instant controversy concerning various issues 
within the primary jurisdiction of the Interstate Commerce 

Commission. The matter was assigned Docket No. 35790 by the 


Commission. 


By Order dated June 29, 1973, the Commission set the 
matter for modified procedure. Subsequently, the National 
Industrial Traffic League (hereinafter sometimes referred to 
as "NIT League"), was permitted to intervene in support of 
Petitioner, by Order dated August 2, 1973. By Order dated 
April 1, 1974, the matter was referred to Administrative Law 


Judge Richard S. Ries, for an Initial Decision. 


Administrative Law Judge Ries issued an Initial 
Decision and Order dated May 6, 1974, and served May 21, 1974, 


and held that: 1) LIRR cannot lawfully require GM to bear the 


expense of maintaining a switch connection located on railroad 
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property; and 2) LIRR cannot lawfully stop rail service to 

GM's siding upon GM's refusal to bear the expense of maintaining 
said switch connection. LIRR filed exceptions to the Initial 
Decision of the Administrative Law Judge and GM and NIT League 


filed statements in reply. 


By Order dated June 10, 1975, and served June 17, 
1975, the Commission, Division 3, affirmed the Initial Decision 
of the Administrative Law Judge. The Order held the Long 
Island Rail Road may not lawfully precondition continued rail 
service to the ptivate sidetrack of GM upon GM's agreement to 
bear the maintenance expenses for the switch connection to the 


private sidetrack. 


LIRR petitioned the I.C.C. for reconsideration of its 
Decision and Order dated June 10, 1975. GM and NIT League 


opposed this petition on procedural grounds. 


Subsequently, the Commission, Division 3, reopened 
the proceeding on its own motion. In a Decision dated February 
3, 1976, and served March 17, 1976, the Commission, Division 3, 
acting “ appellate division served a Report and Order on 
Reconsideration again affirming its previous Decision. The 


Report and Order is printed at 351 1.C.C. 691. 
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By Third Party Complaint dated March 31, 1976, the _ 
LIRR joined the I.C.C. and United States of America as Third 
Party Defendants and sought to have the Reports and Orders of 
the I.C.C. dated June 10, 1975, and February 3, 1976, set aside. 
In a pretrial conference on May 7, 1976, the instant brief was 


scheduled, and trial was set for September 17, 1976. 
STATUTES INVOLVED 


Primarily involved in this proceeding are two statutes 


governing the duties and responsibilities of carriers. 


Section 1(6) of the Interstate Commerce Act (49 


U.S.C.A. §1(6)) provides: 


"(6) It is hereby made the duty of all common 
carriers subject to the provisions of this 

part to establish, observe, and enforce just 
and reasonable classifications of property 

for transportation, with reference to which 
rates, tariffs, regulations, or practices 

are or may be made or prescribed, and just 

and reasonable regulations and practices 
affecting classifications, rates, or tariffs, 
the issuance, form, and substance of tickets, 
receipts, and bills of lading, the manner and 
method of presenting, marking, packing, and 
delivering property for transportation, the 
facilities for transportation, the carrying 

of personal, sample, and excess baggage, and 
all other matters relating to or connected with 
the receiving, handling, transporting, storing, 
and delivery of property subject to the provisions | 
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of this part which may be necessary or proper 

to secure the safe and prompt receipt, handling, 
transportation, and delivery of property subject 
to the provisions of this part upon just and 
reasonable terms, and every unjust and unrea- 
sonable classification, regulation, and practice 
in prohibited and declared to be unlawful." 


Section 1(9) of the Interstate Commerce Act (49 U.S.C.A, 


§1(9)) provides: 


''(9) Any common carrier subject to the provisions 
of this part, upon application of any lateral, 
branch line of railroad, or of any shipper ten- 
dering interstate traffic for transportation, shall 
construct, maintain, and operate upon reasonable 
terms a switch connection with any such lateral, 
branch line of railroad, or private side track 
which may be constructed to connect with its rail- 
road, where such connection is reasonably practi- 
cable and can be put in with safety and will fur- 
nish sufficient business te justify the construc- 
tion and maintenance of the same; and shall 
furnish cars for the movement of such traffic 

to the best of its ability without discrimination 
in favor of or against any such shipper. If any 
common carrier shall fail to install and operate 
any such switch or connection as aforesaid, on 
application therefor in writing by any shipper 

or owner of such lateral, branch line of railroad, 
such shipper or owner of such lateral, branch 

line of railroad may make complaint to the Com- 
mission, as provided in section thirteen of this 
part, and the Commission shall hear and investi- 
gate the same and shall determine as to the safety 
and practicability thereof and justification and 
reasonable compensation therefor, and the Commission 
may make an order, as provided in section fifteen of 
this part, directing the common carrier to comply 
with the provisions of this section in accordance 
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with such order, and such order shall be enforced 
as hereinafter provided for the énforcement of all 
other orders by the Commission, other than orders 

for the payment of money." 


i 
z 


QUESTIONS PRESENTED : 


(1) Whether there is a rational basis for the Commis- 


sion's conclusion that the Defendant LIFR's attempt to condition 
continued rail service at shipper's private sidetrack upon 
Plaintiff GM's agreement to bear the switch connection main- 


tenance expense was unlawful. 


(2) Whether adequate findings based on substantial 
evidence support the Commission's conclusions that the expenses 
attributable to delivering freight should be met from a 
carrier's line-haul revenues and that Defendant Long Island's 
statutory obligation to provide switch connection service, under 


Section 1(9) of the Act, to GM, at Bethpage remains, 


“ ARGUMENT 


3 . 
; : 

t, na 
uae 


THERE IS A SOUND AND RATIONAL 
BASIS FOR THE COMMISSION'S DECISION 


A. ‘The Matter Was One Which Was Properly 
Subnitted to the Interstate Commerce 
Comission 
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This Court properly directed this case to the Commis- 


sion pursuant to authority contained in Section 5(e) of the 
Administrative Procedure Act (5 U.S.C.A. §554(e)) which provides 


in part: 


"§554 Adjudications 
(e) The agency, with like effect as in the 
case of other orders, and in its sound 
discretion, may issue a declaratory order 
to terminate a controversy or remove uncer- 
tainty." 


The instant matter fails squarely within the language 


of the statute permitting submission of questions to agencies 


for declaratory orders, being both an existing controversy ~ 
involving a carrier and an area of uncertainty as to interpre- 


tation of the Interstate Commerce Act. 


4 ; 

B. The Initial Decision of the Adminis- 
trative Law Judg# Was Correct And Had 
a Rational Basis 


* 
‘ Y 


The Initial Decision of Administrative Law Judge Ries, 
dated May 6, 1974, and served May 21, 1974, made two findings 


as follows: » 


} 
° % 


"Upon joint petition for a declaratory 

order found that (1) respondenty [LIRR] 

* cannot lawfully require petiticaer [GM] 

to bear the expense of main*airving a 
4 
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switch connection located on railroad 
property and (2) respondent cannot law- 
fully stop rail service to petitioner's 
siding upon refusal of petitioner to bear 
the expense of maintaining respondent's 
switch connection .. ." 


A reading of the Initial Decision reveals that the 
Administrative Law Judge fully and adequately considered all ae 
of the evidence submitted to the Commission. The parties are 
identified (p. 3, Initial Decision); the facts are stated and 
the statute set forth in pertinent part (pp. 2-3, Initial 
Decision). The issue is identified and clearly set forth 


(pp. 3-4, Initial Decision): 


‘The issue here involved is whether or 
not it is lawful for a railroad to 
require a shipper to bear the entire 
expense of maintaining a railroad owned 
switch connection between an industrial ‘ 
sidetrack and the carrier's main line, 
even though the switch connection lies 
upon the property and right-of-way of 
the carrier. 


Subsidiary to the foregoing issue, is a 
the question of whether or not the 
respondent has a right to refuse to 

serve the industrial sidetrack if 

petitioner refuses to execute the side- 

track agreement tendered it by respondent." 


Carefully treated is the question cf thé ‘Commission's 
‘ 


® + 
jurisdiction. The Administrative Law Judgy prope7ly found that 
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@ 
. 


«3 SX 


the Commission had the discretion to issue a Declaratory Orde: 


in this matter and that its determination of the questions in|: 
‘ , t 


this proceeding was a proper exercise of its authoyity (p. 4,,% 


Initial Decision). ’ 


The Administrative Law Judge also sets forth the dod~ 
tentions of LIRR and GM and carefully analyzed them in wis . 


A 
Discussion and Conclusions (p. 6, ff., Initial Decision). J 


Paragraph 2 of the Discussion and Conclusions sets 
forth the history of §1(9), (p. 6, Initial Decision). Paragraph 


3 of the Discussion and Conclusions states: 


"The switch connection was established in 
1965 on a voluntary basis in accordance 
with section 1(9) of the act. It may be 
assumed that the conditions prerequisite 
to the construction of the switch connec- 
tion were met in the opinion of the rail- 
road or its construction would not have 
been authorized. . ." 

(p. 6, Initial Decision) 


Mit 


The Administrative Law Judge provides a well-reasoned 


w 


r 


analysis; of Merchants; Refrigeration Co. v. N.Y.C.R.R., 238 
t ar 
I.C.C. 599 (1940), cited by LIRR to support the proposition 


that it had the legal right to assess a charge against GM for 
é 


the switch connection (pp. 6-8, Initial Decision). The Merchants 


“Aw a ag, 
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case was found to be distinguishable on its facts (p. 7, Initial 
Decision). The Supreme Court is cited on the railroad's obliga- 


tion to perform service over established switch connections; 


"Once a switch connect:ion is established 
between a railroad and a private industrial 
sidetrack of an industry the carrier holds 
itself out to perform the service as respon- 
dent has done by participating in published 
line-haul rates. The Supreme Court of the 
United States has summarized a railroad's 
obligation in this regard as follows: 


'The general rule is that it is 

the responsibility of the carrier, 
as part of the transportation ser- 
vice caused by the line-haul rate, 
to "deliver" the goods by placing 
them in such a position as to make 
them accessible to the consignee 

* * * in the case of private sidings, 
the railroad's job ends when it has 
placed the car on the consignee's 
siding.' '' Citing Sec'y of Agri- 
culture v. U.S., 347 U.S. 645, 64/7; 
98 L. Ed. 1015, 74 S.C. 826 (1954) 
(p. 8, Initial Decision) 


The Administrative Law Judge concluded: 


"pon consideration of all the evidence, 
the Administrative Law Judge finds that the 
Commission has the authority under the 

Administrative Procedure Act to determine 
the questions in issue in this proceeding; 
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that respondent cannot lawfully require 
petitioner to bear the expense of main- 
taining a switch connection including 
sidetrackage located entirely on the 
right-of-way of respondent; that respon- 
dent cannot lawfully stop servicing the 
petitioner's facility where petitioner 
refuses to execute a sidetrack agreement 
obligating it to bear the expense of 
maintaining respondent's switch connec- 
tion; and that this decision is not a major 
Federal action significantly affecting the 
quality of the human environment within 
the meaning of the National Environmental 
Policy Act of 1969." 

(p. 9, Initial Decision) 


C. The Commission Properly Adopted The 
Findings of the Administrative Law 
Judge 
Recognizing that the Judge Ries' Initial Decision was 
in full accord with the plain language of §1(9) of the Interstate 


Commerce Act, and was entirely consistent with the prior deci- 


sions of the Commission including that of the Merchants Refriger- 


ation case, the Commission, having considered the complaint and 


record, including the Initial Decision of Judge Ries and the 
exceptions of the LIRR and replies thereto by GM and the NIT 
League, the Commission, Division 3, by Order dated June 10, 1975, 
and served June 17, 1975, found that the exceptions did not show 


any material errars in the Administrative Law Judge's statement 


- nn ee — _ 
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and evaluation of facts, conclusions of law, and findings; and 
affirmed and adopted the Initial Decision of the Adminis trative 


Law Judge as its own. 


II. 


IN RECONSIDERING THE MATTER ON ITS 

OWN MOTION THE COMMISSION MADE ADEQUATE 
FINDINGS BASED ON SUBSTANTIAL EVIDENCE 
WHICH PROPERLY MET AND SUCCESSFULLY 
REFUTED THE EXCEPTIONS AND OBJECTIONS 
RAISED BY THE DEFENDANT 


In its Report and Order on Reconsideration decided 
February 3, 1976, and served March 17, 1976, the Commission, 
acting on its ow motion, again thoroughly reviewed the record 
and considered, and properly refuted the contentions of the LIRR. 
The findings of the Commission were adequate and competent, and 
were based upon substantial evidence. The Decision is in full 
accord with previous decisions of the Commission and the Courts. 


In its Report and Order the Commission noted at p. 693: 


"Respondent defends its levy of switch 
connection maintenance charges upon 
the language of section 1(9) of the 
Act, which, wien given its plain mean- 
ing, allegedly authorizes a carrier to 
impose maintenance charges upon the 
shipper being served by a particular 
switch connection. In support of its 
position, the LIRR emphasizes the 
following underscored portions of 
section 1(9): 


RAE DAVEE ROR OES ARES DEI Sa OE TREE ENA EI NTE 


347a 


BRIEF OF PLAINTIFF, GENERAL MOTORS CORPORATION 


‘Any common carrier subject to 

the provisions of this part, upon 
application of any lateral, 

branch line of railroad, or of any 
shipper tendering interstate traffic 
for transportation, shall construct, 
maintain, and operate upon reason- 
able terms a switch connection with 
any such lateral, branch line of 
railroad, or private side track 


which may be constructed to connect 

with its railroad, where such connec- 
tion is reasonably practicable and 

can be put in with safety and will 
furnish sufficient business to justify 
the construction and maintenance of 

the same; and shall furnish cars for 

the movement of such traffic to the 

best of its ability without discrimi- 
nation in favor of or against any such 
shipper. If any common carrier shall 
fail to install and operate any such 
switch or connection as aforesaid, on 
application therefor in writing by 

any shipper or owner of such lateral, 
branch line of railroad, such shipper 

or owner of such lateral, branch line 

of railroad may make complaint to the 
Commission, as provided in section 
thirteen of this part, and the Commission 
shall hear and investigate the same and 
shall determine as to the safety and 
practicability thereof and justification 
and reasonable compensation therefor, 

and the Commission may make an order, 

as provided in section fifteen of this 
part, directing the common carrier to 
comply with the provisions of this section 
in accordance with such order, and such 
order shall be enforced as hereinafter 
provided for the enforcement of all other 
orders by the Commission, other than orders 
for the payment of money.’ " 
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The Commission's discussion of this contention is 


lucid, coherent, and cogent. It illuminates the statute and 


renders the contention of Defendant meaningless: 


"Among: the various obligations of a common 
carrier by rail is the duty to establish 
switch connections, as set out in section 1(9) 
of the Act. The first sentence of that section 
obligates a carrier to establish a switch 
connection with a lateral branch line or a 
private sidetrack once certain specified 
conditions are determined to exist. The 

second sentence of that section prescribes 

a remedy for shippers or branch line owners 

who are unable to secure a voluntarily 
established switch connection. Since the 
switch connection involved here was volun- 
tarily established, our concern in this 
proceeding is the proper interpretation of 

the first provision of section 1(9), that is, 
the carrier's obligation to construct, main- 
tain, and operate a switch connection. 


Contrary to respondent's argument, a carrier's 
obligation to establish a switch connection 

is not to be determined by the presence or 
absence of a contractual arrangement setting 

out ‘reasonable terms'. Rather, the plain 
meaning of the statute suggests that a carrier's 
obligation with regard to switch connections 

is qualified by the following three conditions: 
that the switch connection is reasonably prac- 
ticable; that the switch connection can be 
installed and operated with safety; ani that 

the switch connection will furnish sufficient 
business to justify its construction and 
maintenance." 

(351 1.C.C. at pp. 695-96) 
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In the instant case, it is undisputed that these 
three conditions imposed by the first three sentences of Section 


1(9) were met, and still exist. 


1) The switch connection at Bechpage was 
and is reasonably practicable; 


| 2) The switch connection was installed and 
is operated with safety; 


3) Finally, sufficient business was and is 
being furnished to justify its continued 
existence and maintenance. 


The Commission duly recognized the existence of these 
conditions, and so stated. The Commission further recognized 
that the cost of maintaining the switch connection was properly 


attributable to the LIRR's line-haul revenues. 


"Apparently satisfied that the necessary 

| conditions were present, the LIRR con- 

| structed the switch connection at its 

} own expense and similarly absorbed the 

maintenance expense for that connection 

| up until the time the present controversy 
arose. This practice of absorbing the con- 

struction and maintenance expenses is in 

accord with section 1(6) of the Act, which, 

in part, requires rail carriers to adopt 

and observe just and reasonable practices 

for the safe and prompt delivery of freight. 

In light of respondent's prior absorption 

of maintenance of expenses, we do not 

believe that respondent's attempt to trans- 

fer the switch connection maintenance obli- 

gation to petitioner is consistent with 


prorat emperor tia atten = 
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the carriers obligation to deliver peti- 
tioner's freight. The task cf delivering 
freight is an integral [i.e. integral part] 
of the transportation obligation, and 
therefore, as a general rule, the delivery 
of freight is a service performed under a 
carrier's line-haul rate. Correspondingly, 
the expenses attributable to delivering 
freight should generally be met from a 
carrier's line-haul revenues. See Propriety 


of Operating Practices - Packing Sheds, 246 
1.C.C. 273, 263 (1941), and Split Deliveries 


and Drayage Allowance at New York, 245 I.C.C. 
40, 41 (1941)" 
(351 T.C.C. 696) 


The second contention of the LIRR treated by the 
Commission on reconsideration is that in prior cases the 
Commission recognized a carrier's authority to impose a switch 


connection maintenance charge upon a shipper. 


* 


"Respondent also argues that prior Commission 
decisions have recognized a carrier's authority 
to impose switch connection maintenance charges 
upon a shipper and that, therefore, our affirm- 
ance of the initial decision violates Commis- 
sion precedent. The LIRR cites Merchants Refrig- 
eration Co. v. New York Central R. Co., 238 I.C.C. 


599, a 1940 decision wherein the Commission 
held that a railroad could recoup from a 
shipper the cost of constructing and main- 
taining an elevated spur track serving the 
shipper's private facility. Respondent 

argues that, in the cited case, the Com- 
mission described section 1(9) as containing 
an unqualified grant of authority to carriers 
to impose maintenance agreements upon shippers 
served by switch connections." 

(351 1.C.C. at 693-94) 
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The Commission met and refuted this contention. It 
correctly noted that Merchants, Supra., and Ziegler Bros. v. 
Southern Ry. Co., 157 I.C.C. 660 (1929), also cited by the LIRR 
in support of its position were distinguishable on their facts 
from the facts of record in the instant case and that the LIRR's 


reliance on them was misplaced. 


"Respondent's reliance on Merchants Refrig- 
eration, supra., is misplaced, for that case 
should be distinguished on its facts. That 
decision involved quarterly payments which 
were imposed upon the shipper from the outset 
of rail service over a newly constructed, 
elevated spur. In the cited case, service 
over the elevated spur was initiated upon 

the condition that the shipper undertake to 
reimburse the carrier by making so-called 
rent payments, which were designed to com- 
pensate the carrier for the cost of acquiring 
the right-of-way, the cost of constructing 
and maintaining the spur, and a returm on 
investment." 

(351 I.C.C. at 697) 


The Commission went on to discuss Ziegler, supra., 


and to specifically assert its jurisdiction over the instant 


issue. 


"The same distinguishing fact existed 
in the Ziegler Bros. case, supra., where 
the assailed payments arose pursuant to 
a valid construction contract executed 
by the shipper and carrier prior to the 
installation of the switch connection. 
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Again, service ower the switch connection 

was conditioned from the 2vtset upon the 

shipper's undertaking to compensate the _ ; 
carrier for the costs associated with the: ] 
switch connection. In regard to the Ziegu#er 

Bros. decision, we note that the Commissidh 

found that it lacked jurisdiction to deter- 

mine the lawfulness of the particular con- 

tractual obligations at issue therein. We 

now find that this disclaimer of jurisdic- 

tion was unduly broad. Section 1(9) was 

enacted to facilitate the installation of 

switch connections." 

(351 1.C,C. at 697) 


There follows a significant discussion by the Commis- 
sion of the purpose of Section 1(9) of the Interstate Commerce 


Act. 


"The p »se of section 1(9) can be defeated 
just 2 +Ll_by failure to operate a switch 
connect... on reasonable terms as by a 
refusal to construct in the first instance. 
Had the Commission ordered the construction 
of the switch connection here in issue, that 


order upon the application of a party to the 
agreement upon the showing of changed circum- 


stances could, without doubt, be modified by 
the Commission. While the Commission has been 
careful not to interfere with contractual 
disputes concerning costs of construction 
and maintenance of switch connections, Mer- 
chants case, supra., it is inconsistent to 
hold that the Commission can prescribe 
reasonable compensation for construction 
when it orders institution, but can not 
review the reasonableness of such compensa- 
tion if voluntarily agreed to by the parties. 
Moreover, maintenance costs are usually 


changeable fi.e., chargeable] to operating 
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' expenses, form a part of the rate base 
and_are recovered from operating revenue 
produced by the rates for delivery over 
a@_ switch connection, An additional charge 
for maintenance of switch connections could 
result in over compensation for the maintenance 
of such connections. The respondent in this 
proceeding has not established that the line 
haul rates do not fully compensate it for the 
maintenance of a switch connection at issue. 
Nor has respondent established the reasonable- 
ness of the additional maintenance charges. 
See Atchison, T. & S. F. Ry. Co. v.Wichita 
Roard of Trade, 412 U.S. 800 (1973) ." 
(351 1.C.C. at 697-98) (Emphasis Supplied) 


The Commission states that the LIRR questions its 
conclusion as to the carrier's obligation to continue mainten- 
ance and operation of the switch connection conditioned upon 


GM's continuing to furnish sufficient business: 


| "The LIRR assails our conclusion that the 
railroad is obligated to maintain and operate 
| the switch connection as long as General 
Motors continues to furnish sufficient 
| business at its private sidetrack. Our 
adoption of the 'sufficient business' 
criterion, which comes from the statutory 
language of section 1(9), is allegedly 
improper because that section of. the Act 
femploys the ‘sufficient business' criterion 
only in relation to switch connections which 
- are operated under a contractual arrangement 
i setting out ‘reasonable terms'. Here, the 
ie railroad contends, the maintenance and 
operation of the switch connection is being 
compelled without the benefit of any tems 
i at eti;" 
i (351 1.C.C. at p. 694) 
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However, the Commission deals with and thoroughly 


refutes that contention on page 698 of its Report and Order: 


‘the Commission has broad authority to 
investigate and resolve allegations of 
unjust discrimination and undue preference 
or prejudice. See United States v. Balti- 
more & O..8. Ca., 733 0.5. 9 (1948) . 
However, respondent errs in suggesting 

that its absorption of maintenance expenses 
unjustly discriminates against or unduly 
prejudices smaller shippers not having 

a private sidetrack upon which to accept 
delivery of their traffic. The existence 
of separate delivery facilities, one of 
which is dedicated to purely private use, 
while the other serves the public at large, 
does indeed constitute differing levels 

of service, but such differing levels of 
service does not, in this situation, con- 
stitute unjust discrimination nor undue 
preference or prejudice. The levels of 
service correspond to the volume of traffic 
generated by a particular facility, and the 
record contains no intimation that an 
equivalent switch connection is not readily 
available to all shippers having the same 
or greater volume of traffic interchanged 
as does petitioner. Volume of traffic 15 
the criterion legislatively prescribed by 
section 1(9), which requires a carrier to 
establish a switch connection only where 
that connection '* * * will furnish sufficient 


that connection “" "6 ee 
business to justify x *« * (its) construction 


and maintenance.’ " 
(351 1.C.C. at p. 695) (Emphasis Supplied) 


The Commission recognizes and clearly sets forth the 


further contentions of the LIRR: 


, 
Pad id 
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. "Respondent alo challenges ou,: conclusion 
q that, under the present line-}aul rates, the 
LIRR. must deliver petitioner's traffic to 
its private gidettack and thérefore, the 
railroad mus&é lock to its line-haul revenue 
to recoup its switch conne.tion maintenance 
expense. According to th@ LIRR, its trans~ 
portation Obligation woul4 be satisfactorily 
fulfilled if General Mot$rs' traffic were 
diverted.to the public “eam tracks at 
Hicksville (3 miles a (eae or, at 
Farmingdale (2 miles Aistant) .f Respon- A‘ 
dent alleges that- un#ier the present = 
/ circumstances placenent of cars ac the 
private. siding is,more costly than is 
placement at pubiic team tracks and 
that, accordingly , netitioner's traffic 
unduly burdens other interstate commerce. a 
Gontinued absorption of the maintenance 
- So ees expenses is allegedly unjustly discrimi- 
_— natory and unduly prejudicial to smaller 
RC shippers who have no private facilities. 
Ths; the LIRR suggests, these smaller 

ie +-hips are, in effect, subsidizing the 

a private facilities of General Motors. 


Respondent further argues that the pre- 
sumption that respondent's Jline-haul 
revenues are adequate to cover switch 
connection maintenance expenses is 
unfounded in light of the LIRR's non- 
participation in recent general increases. 
In this regard, our prior decision allegedly 
ignores our recent conclusions in other 
cases as to the uneven effects of general 
rate increases and the inadequacy of current 
railroad revenue division agreements." 

(351 I.C.C. at 694-95) 


The Commission forthrightly stated the LIRR's at 


pp. 698-99 of its Report and Order: 


356a 


BRIEF OF PLAINTIFF, GENERAL MOTORS CORPORATION 


"Respondent also errs in suggesting that 

smaller shippers are subsidizing the private 
facilities of General Motors by paying the ¢ 
same line-haul charees as petitioner while _ : a 
being relegated to team tack delivery. ar 

The railroad'# contention that private side- 

track placement is more costly than public. 

team track placement ignores the fact that 

these facilities are part and pareel af the 

same transportation system and that existence 

of one enables the ctl@r to operate efficiently. 

The congestion. and inconvenience that would 

presumably.«ttend the diversion of private 

sidetraék traffic to public facilities would 

make public team track placement more costly 

than it presently is and would raise substan- 

tial questions as to the LIRR's compli- fo 
ance with section 1(6). 


We do not mean to suggest that respondent poke 
is forever precluded from establishing, 
separate maintenance charges for switch 
connections to private sidetracks. Such 
charges would, however, have to be pre- - 
dicated, first upon establishing a 
reduction in line-haul rates to correspond 
with the resulting separate maintenance 
charge, or a showing that the existing 
level of line-haul rates is reasonable, 
despite the additional charge for main- 
tenance, and second, upon a showing that 
the separate maintenance charges are 
reasonable and are nondiscriminatory, 
nonpreferential, and nonprejudicial. 

See Atchison, T. & S. F. Ry. Co. v. 
Wichita Board of Trade, 412 U.S. 800 
(1973), citing Transit Charges, Southern 
Territory, 332 I.C.C. 664 (1968) and 
Unloading Lumber at New York Harbor, 

256 1.C.C. 463 (1943). Contrary to 
respondent's contention, the record be- 
fore us contains no basis for concluding 
that the LIRR's recent financial deficits 
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and its nonparticipation in recent general 
increases constitute a sufficient substitute 
- for showing the reasonableness of its 
maintenance charge. 


We find that, on the present record, 
respondent may not lawfully impose the 
proposed maintenance charge upon petitioner 
and that, in the absence of a change in 

the practicability, safety, or sufficiency 
of traffic to petitioner's sidetrack, 
respondent may not terminate service over 
the involved switch connection." 

(351 I.C.C. p. 698-99) 


ao * 
al 


Thus, the findings made by the Commission, Division 3, 
acting as an appellate division, were adequate, were based on 
substantial evidence, were in accord with prior decisions of 


the Commission, and met and successfully refuted all of the 


contentions of Defendant. For the foregoing reasons, the 
Commission's Decision in its Report and Order should be 


affirmed and upheld. 


III. 
JUDICIAL REVIEW OF ORDERS OF THE 
INTERSTATE COMMERCE COMMISSION IS 
EXTREMELY LIMITED 
On matters referred to the Interstate Commerce Commis- 


sion for determination by a U.S. District Court, the referring 


court has exclusive jurisdiction of a civil action to enforce, 


e, 
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enjoin, set aside, annul, or suspend any Order of the Inter- 
state Commerce Commission arising out of such referral. (28 
U.S.C.A. §1336(b).) However, in its review of orders of the 
I.C.C., the Court is limited in the scope of its review by 
settled principles of administrative law, both General and 
Statutory. Eastern Central Motor Carriers Ass'n v. U.S., 239 

F. Supp. 591 (1965); Roadway Express Inc. v. U.S., 213 F. Supp. 
868, 873 (1963), aff'd 375 U.S. 12, 11 L. Ed. 2d 38, 84 S. Ct. 

53 (1963); Pennsylvania Co. v. U.S., 236 U.S. 351, 59 L. Ed. 616, 
35 S. Ct. 370 (1915); Illinois Central Railroad v. D. & W. R. Co.} 


965: U.S. 573.17 ‘i. Eas 26 162, 87'S. Ce. 255°> (1966). 


It has long been held that an Order of the Interstate 
Commerce Commission not unconstitutional and within its auth- 


ority and supported by evidence cannot be set aside by the 


courts, and that a strong presumption exists in favor of the 
correctness of the Interstate Commerce Commission's decisions 
in its limited field. Pennsylvania Co. v. U.S., supra.; 


Seaboard Air Line R. Co. v. U.S., 131 F. Supp. 129 (1954), 


affirmed 75 S. Ct. 579, 349 U.S. 902, 99 L. Ed. 1239 (1955), 


rehearing denied 75 S. Ct. 781, 349 U.S. 941, 99 L. Ed. 1269 


(1955). 
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When the Interstate Commerce Commission resolves a 
question within its primary jurisdiction its resolution should 
not be set aside unless it exceeds the Commission's statutory 
authority or is unsupported by the weight of the evidence. 
Locust Cartage Co. v. Transamerican Freight Lines, Inc., 430 
F. 2d 334 (1970) cert. den. 400 U.S. 964, 27 L. Ed. 2d 383, 91 


S. €t. 365 (1970). 


In reviewing an I.C.C. Decision, the Court's function 
is to insure that the Commission did not act in an arbitrary 
or capricious manner; that the Decision is supported by sub- 
stantial evidence in the light of the record considered as a 
whole; and that the Decision was reached in accord with lawful 
procedure. 5 U.S.C.A. §706; Illinois Central Railroad Co. v. 


D. & W. R. Co., supra. 


On referral of this matter to the Commission by this 


a 


Court for a Declaratory Order, the Commission properly exercised 
its jurisdiction over the subject matter and followed correctly 
its own rules of procedure. The careful consideration of all 
the facts on the record and the entire decision-making process - 


in this matter, were in full accord with lawful procedures. 
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Its Decision was a rational one, and its findings 
were adequate and were based upon substantial evidence, as shown 
above. This Court should affirm the Order of the Commission 
and issue a permanent injunction against suspension of service 


over Plaintiffs’ switch connection by the LIRR. 
CONCLUSION 


This Court has jurisdiction over this matter pursuant 
to 28 U.S.C.A. §§1336, 1337 and 1398 and 49 U.S.C.A. §17(9). 
It referred the question at issue to the Interstate Commerce 
Commission pursuant to 5 U.S.C.A. §554(e) for a Declaratory 


Order. 


The Commission's handling of the matter was proper, 
and the Initial Decision of the Administrative Law Judge was 
correct and had a rational basis. The adoption of the findings 
of the Administrative Law Judge by the Commission was proper. 
The Commission, on reconsideration, made adequate findings based 
upon substantial evidence which properly met and substantially 
refuted the exceptions and objections raised by the Defendant, 


and which properly and lawfully interpreted and applied 


Section 1(9) of the Act. 
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WHEREFORE, Plaintiff General Motors Corporation requests 
that this Court affirm the Order of the Commission; and that this 
Court issue an Order permanently enjoining the LIRR from suspending 
service over Plaintiff's switch connection and for such 


additional relief as this Court may deem proper. 


Respectfully submitted, 


Benson T. Buck 

Leonard F. Charla 
Attomeys for Plaintiff 
General Motors Corporation 
3044 West Grand Boulevard 
Detroit, Michigan 48202 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


GENFRAL MOTORS CORPORATION 
A. Corporation of the State of Delaware, 


Plaintiff, 72 C 1549 


~against- 


THE LONG ISLAND RAILROAD COMPANY 
A Corporation of the State of New York, 


Defendant. 


THE LONG ISLAND RAIL ROAD COMPANY, 
Third-Party Plaintiff, 
-against- 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION, 


Third-Party Defendants. © 


BRIEF ON BEHALF OF DEFENDANT 
AND THIRD-PARTY PLAINTIFF, THE 
LONG ISLAND RAIL ROAD COMPANY_ 


Preliminary Statement 


The instant action is before the Court on the application of 
the plaintiff, General Motors Corporation, fora preliminary and 


permanent injunction restraining and enjoining the defendant and third- 
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party plaintiff, The Long Island Rail Road Company (hereinafter 
"LIRR"), from refusing to serve the private siding of the plaintiff, 
General Motors Corporation (hereinafter "GMC"'), at Bethpage, New 
York, because of GMC's refusal to execute the standard private siding 
agreement tendered it by the LIRR which, inter alia, would require 


GMC to assume the cost of maintaining the switch connection. 


Prior Proceedings 


This action was commenced by the filing in this Court of 
a summons and complaint by GMC on November 14, 1972, at which 
time this Court issued an order to show cause upon defendant, LIRR. 
Subsequently, on December 5, 1972, at a hearing before the late 
Hon, George Rosling, United States District Judge, at the request of 


the Court, the parties entered into a stipulation to.refer the dispute to 


' the Interstate Commerce Commission for an advisory opinion, and the 


LIRR consented to the issuance of a restraining order pending the 

decision of the Interstate Commerce Commission. | 
Pursuant to the direction of the Court in this proceeding, 

GMC and LIRR filed a joint petition on March 5, 1973, seeking a 

declaratory order under Section 554(e) of the Administrative Procedure 

Act regarding the existing controversy between the parties. The 


Interstate Commerce Commission (hereinafter "ICC" or ''Commission'’) 
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by order dated June 29, 1973, directed that the matter be handled eukaes 
modified procedure and subsequently, permitted the National Industrial 
Traffic League (hereinafter ''NIT"’) to intervene in support of GMC. 
Opening statements of fact and argument were filed by all parties, 


which included verified statements of witnesses and exhibits, and 


rebuttal statements were subsequently filed. By order dated April l, 
1974, the proceeding was referred to Administrative Law Judge 
Richard S, Ries for an Initial Decision, which he rendered under date 
of May 6, 1974, and which was served under date of May 21, 1974. 
The time to file exceptions to this Initial Decision was extended to 
July 22, 1974, upon which date the LIRR filed its exceptions to the 


aforesaid Initial Decision of the Administrative Law Judge. 


Under date of June 10, 1975, the ICC, Division 3, issueda 
Decision and Order which adopted and affirmed the statement of facts, 


conclusions an findings of Administrative Law Judge Ries, with 


Commissioner O'Neal dissenting. The LIRR thereupon petitioned the 


ICC for reconsideration of its Decision and Order dated June 10, 1975, 


and under date of March 17, 1976, the ICC's Division 3, acting as an 
Appellate Division, served a Report and Order Upon Reconsideration 
; prior Decision and Order. The 


dated February 3, 1976, affirming its 


aforesaid Report and Order in Dock: .vo. 35790, dated February 3; 
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1976, is entitled Joint Petition for Declaratory Order -- Private 


Sidetrack -- General Motors Corporation and The Long Island Rail 


Road Company, and is reported at 351 1,C.C., 691, | 
Under date of March 31, 1976, the defendant, LIRR, filed 
with the Court a third-party summons and complaint naming the 
United States of America and Interstate Commerce Commiss: nas 
third-party defendants. On May 7, 1976, a conference was held before : 
the Hon. Jacob Mishler, United States District Judge, establishing 
August 2, 1976, as the date for filing and exchange of all briefs hana 
the parties and establishing September 17, 1976, as the date for oral 
argument. Under date of May 7, 1976, NIT moved the Court for leave 
to intervene, which motion was granted by order of the Court dated 
May 17, 1976. ! 
At the aforementioned conference on May 7, 1976, it was 
agreed among the parties that there was no dispute to the facts which 


were essentially as set forth in the various decisions and reports of 


the ICC under <= Docket No. 35790. 
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ARGUMENT 


POINT I 
—————— 


THIS COURT HAS JURISDICTION TO 
REVIEW, ENJOIN, SET ASIDE, ANNUL 
OR SUSPEND IN WHOLE OR IN PART 
THE DECISION OF THE INTERSTATE 
COMMERCE COMMISSION 


TO TRIE, 


The jurisdiction of this Court to review, enjoin, set aside, 


annul or suspend in whole or in part the orders of the ICC dated 


June 10, 1975, and February 3, 1976, is set forth in 28 U.S.C. 
Section 1336(b), P.L. 88-513 Section 1, which provides as follows: 


"When a district court or the Court of Claims 
refers a question or issue to the Interstate 
Commerce Commission for determination, 

the court which referred the question or 

issue shall have exclusive jurisdiction of a 
civil action to enforce, enjoin, set aside, 
annul, or suspend, in whole or in part, any 
order of the Interstate Commerce Commission 
arising out of such referral. '' 


The effect and scope of this 1964 amendment has been interpreted in 


several decisions. Keller Industries, Inc. v. U.S., 304 F. Supp. 


852 (N.D. Fla. 1969); Seaboard Airline R. Co. v. U.S., 387 F.2d 


651 (U.S. Ct. Cl. 1967); McLean Trucking Co. v- 0,53, 381 F.2d 


657 (U.S. Ct. Cl. 1967). 


ee 


367a 


BRIEF OF DEFENDANT AND THIRD-PARTY PLAINTIFF, 
THE LQNG ISLAND RAIL RCAD COMPANY 


| 


The Court in the Keller Industries case, supra, noted at | 


page 854 that prior to the enactment of the 1964 amendment to 28 USC. 


Section 1336, judicial review of an ICC decision on a matter referred 

f to it by a single-judge district court could only be had through the 

3 medium of a three-judge district court and that consequently, the 
referring Court had to await the decision of the three-judge district 
court, the Supreme Court, if an appeal was taken, and any other pro- 
ceedings which might result from judicial decisions before it could 
proceed to final judgment. The Court went on to note that the 1764 
amendment was designed to overcome this cumbersome and inefficient 
procedure, and since its enactment, the referring Court, rather than 
a three-judge district court, has reviewed the Commission's order 

because of its exclusive jurisdiction, citing McLean Trucking Co, Sis 

 U.E., supra. In Seaboard Airline R. Co. v. U.S., supra, the U.S. 
Court of Claims, after reviewing various contentions as to the scope 

' of its judicial review under 28 U.S.C. 1336(b) noted that its scope of 
review on a case referred by it to the Commission was, in essence, 
the same as had theretofore been exercised by a statutory three-judge 
district court. At page 656, the Court particularly noted that questions 
of law were for the Court to decide and that it was not bound by de- 


cisions of the Commission thereon, 
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In the instant proceeding, the defendant and third-party 
: plaintiff, LIRR, by its third-party complaint, seeks to have this Court 
; enjoin, set aside and make null and void the orders of the ICC dated 
June 10, 1975, and February 3, 1976. In addition, by its answer to 
_ the initial complaint of GMC, the defendant and third-party plaintiff, 
LIRR, seeks to have this Court dismiss that complaint and permit 
LIRR to refuse to serve the private siding of GMC until such time as 


it executes LIRR's standard agreement for private sidings. 


, POINT Il 


THE COMMISSION ERRED IN HOLDING THAT 
LIRR MAY NOT LAWFULLY REQUIRE A SHIP- 
PER TO BEAR THE FULL COST OF MAINTAIN- 
ING A SWITCH CONNECTION PURSUANT TG 
SECTION 1(9) OF THE INTERSTATE COMMERCE 
ACT, ANDITS DECISIONS IMPROPERLY IN- 
TERPRETED THE PLAIN MEANING OF SECTION 


6) ae 


eT LE ED 


As pointed out in the Initial Decision of the Administrative 
Law Judge (at p. 6), a railroad may, in some if not most instances, 
discharge its common carrier obligation by delivering carload freight 
at public team tracks where the consignee can come and getit. Where 
a shipper has constructed, or wants to construct, a private sidetrack 
and meets certain conditions, a railroad has a duty to “construct, 


maintain and operate upon reasonable terms a switch connection with 
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any such... private sidetrack, '' or upon a shipper's complaint, may 
be required by the Cornmission to do so for ''reasonable compensation,"' 


Section 1(9) of the Interstate Commerce Act, (49 U.S.C. 1(9)), in 


pertinent part, provides: 


"Any common carrier subject to the provisions of 
this part, upon application of any ... shipper 
tendering interstate traffic for transportation, 
shall construct, maintain and operate upon 
reasonable terms a switch connection with any 
such... private sidetrack which may be con- 
structed to connect with its railroad, where such 
connection is reasonably practicable and can be 
put in with safety and will furnish sufficient — | 
business to justify the construction and maintenance 
of same;.... If any common carrier shall fail to 

install and operate any such switch or connection 

as aforesaid, on application in writing by any such 
shipper..., such shipper...may make complaint to 

the Commission as provided in section thirteen of 

this part, and the Commission shall hear and ul 
investigate the same and shall determine as to 

the safety and practicability thereof and justi- 

fication and reasonable compensation’therefor...."' 
(emphasis added) 


Thus, where the three conditions are not present, a carrier 
has no duty to construct, maintain and operate a switch connection, 
but where the three conditions are shown to exist, the carrier may 
voluntarily do so "upon reasonable terms" or be compelled by the 
Commission to do so for ''reasonable compensation. "' 

As stated in the Initial Decision of the Administrative Law 


Judge, prior to 1954, LIRR's practice was to require industries to 
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370a o 


BRIEF OF DEFENDANT AND THIRD-PARTY PLAINTIFF, 
THE LONG ISLAND RAIL ROAD COMPANY 


ee ae = st 


te 


bear the entire cost of maintaining private sidings and switch con- 
; | 
nections even though portions thereof were logged on LIRR's property. _ 
| 


In November 1954, that policy changed,in order to meet the increasing 
competition of other modes of transportation and to attract additional 
industry to Long Island, Under the new policy, the industry paid the 
cost of constructing that portion of the sidetrack beyond the right-of- 
way line, Also, the LIRR was responsible for the maintenance cost 
of that portion of the sidetrack between the point of switch and the 
right-of-way line, In September 1970, due to soaring deficits from 


freight operations, LIRR returned to its pre-1954 policy which required 


! 
' 


industries to bear the entire cost of maintaining the private sidings and 
the switch connections, After that date, 169 sidetrack agreements 
were renegotiated to reflect the latest policy, before GMC refused to 
execute the same type of contract signed by other sas 

LIRR may not, of course, unlawfully discriminate against, 

_ or in favor of, any individual shipper. If, contrary to its uniform 
policy, LIRR had agreed with GMC not to require it to absorb the 
maintenance costs, both LIRR and GMC might well have been prose- 
cuted by the ICC's Bureau of Enforcement for giving and receiving 
unlawful rebates or concessions under the Elkins Act. (49 WeSiiGe 


§41(1) et_seg.) In the case at bar, however, the Commission is 
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requiring LIRR to engage in what is essentially an unlawful practice 
by giving GMC preferential treati..ent over the 169 other shippers : 
receivers who are bearing the maintenance costs of the switch con- 
nections, 

The Commission has arrived at this anomalous situation by 
ignoring the words "upon reasonable terms" and "reasonable compen- 
sation'' in Section 1(9) which qualify the carrier's duty and the Com- 
mission's power to compel the performance of such duty. 

In his Initial Decision, the Admini strative Law Judge found 
(at p. 9): 


"Upon consideration of all the evidence, the 
Administrative Law Judge finds that the Com- 
mission has the authority under the Adminis- 
trative Procedure Act to determine the questions 
in issue in this proceeding; that re spondent can- 
not lawfully require petitioner to bear the expense 
of maintaining a switch connection including side- 
trackage located entirely on the right-of-way of 
respondent; that re spondent cannot lawfully stop 
servicing the petitioner's facility where petitioner 
refuses to execute a sidetrack agreement obli- 
gating it to bear the expense of maintaining 
respondent's switch connection; and that this 
decision is not a major Federal action signifi- 
cantly affecting the quality of the human environ- 
ment within the meaning of the National Environ- 
mental Policy Act of 1969." 


Thus, the Administrative Law Judge found that even. though 


GMC refused to execute the same type of sidetrack agreement signed 
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by 169 other shippers and receivers, LIRR could not require GMC to 


accept delivery at nearby team tracks and could not refuse to continue 


serving GMC's private siding, evidently wi thout regard to the conditions 
in Section 1(9) as to practicability, safety and sufficiency of traffic. 

He also evidently found that a shipper or receiver may never lawiully 
be required to bear the expense of maintaining a switch connection 
located on railroad property which, of course, is ridiculous. 

In its Decision and Order dated June 10, 1975, the Commis- 
sion's three-member Division 3, with Commissioner O'Neal strongly 
dissenting, affirmed and adopted as its own the findings of the 
Administrative Law Judge, which are patently indefensible. 

In the Report and Order Upon Reconsideration, dated 
February 3, 1976, Division 3, this time acting as an Appellate Division, 
in effect reversed the above-quoted erroneous findings of the Adminis-=- 
trative Law Judge, but still came to the same uliimate result, Division 
3 stated (351 1.C.C. at 698): 

"We do not mean to suggest that respondent is 
forever precluded from establishing separate 
maintenance charges for switch connections to 
private sidetracks,"' 


Then, however, Division 3 went on to find (at p. 699): 


'We find that, on the present record, re- 
spondent may not lawfully impose the proposed 
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maintenance charge upon petitioner and that, 
in the absence of a change in the practicability, 
safety, or sufficiency of traffic to petitioner's 
sidetrack, respondent may not terminate ser- 
vice over the involved switch connection, "' 


Thus, Division 3 found that so long as the three conditions 
are met, LIRR has the duty to provide service over the involved switch 
connection -- which is true enough -- but must continue to do so with- 
out any compensation whatsoever -- which is obviously contrary to the 
intent of Section 1(9). 

A correct explanation of the applicable law is contained ina 
recent Initial Decision by Administrative Law Judge Frederick M. 
Dolan, Jr., in Docket No, 36143, Allied Container Corporation v. 
Maine Central Railroad Company, served April 29, 1976. Judge Dolan 
stated: 


"It may be helpful initially to set forth a few 
basic principles. A carrier has no obligation 
to construct or maintain private sidetracks 
either under the act or at common law. Winters 
Mettalic Paint Co. v. Chicago, M. & St. P. Ry. 
a 161.C,C, 587, 589 (1909), Sioux City Term. 
Ry. Switching, 241 1,C.C. 53,70 (1940). In the 
latter proceeding a carrier was found in viola- 
tion of section 3(1) for constructing and main- 
taining private sidetracks for some industries 
but not others. See also Switching at Richmond, 
Va., 2451,C.C. 293, 300 0 (1941) and Snew 


Warehouse Co. v. Southern Ry. Go. , 81°C. G, 
609, 630 (1959). "’ 


* x * 
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'Thus, once a private sidetrack has been 
constructed to connect with a railroad and 
application made the carrier must construct, 
maintain, and operate ‘upon reasonable terms' 

a switch connection with the private sidetrack 
twhere such connection is reasonably practicable 
and can be put in with safety and will furnish 
sufficient business to justify the construction 
and maintenance of the same.' If the pre- 
requisite statutory conditions exist, the con- 
nection must be made whether desired by the 
carrier or not. Imperial Wheel Co, v. St... L 


Aa 


I, M. & 8, Ry. Co,, 201,C.C. 56, 59 (1910). 


"Section 1(9) also provides that for constructing, 
maintaining and operating a switch connection 

a carrier is entitled to 'reasonable terms' and 

in another sentence 'reasonable compensation. ' 
The two sentences comprising section 1(9) com- 
plement each other the first setting forth the 
conditions upon which the carrier's duty exist. 
The second gives the Commission authority to 
order the carrier to fulfill that duty if it shall 
fail to install and operate any such switch or 
connection when all the requisite conditions are 
present, The Commission is also empowered 

to determine as to the safety and practicability 
justification and reasonable compensation in 
regard to the switch connection. 'Justification' 
refers to whether a shipper will furnish sufficient 
business to justify the construction and maintenance 
of the switch connection. ‘Reasonable compensa-~ 
tion' refers to the duty of the carrier to construct, 
maintain, and operate the switch connection 'upon 
reasonable terms.' ‘Reasonable compensation' 
was determined in, for example, M'rae Terminal 
Ry. Vv. Southern Ky. Co., 121.€.C, 545, 34° 
(1907) where the Commission stated: 'We are ot 
the opinion that $150 would be compensation for 
installing the switch and sufficient track so that 

a car might clear as indicated by the super~ 


intendent, of maintaining the same for two years, 
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and of paying whatever slight damage may be 
done to the Seaboard right of way. We are 
further of the opinion that this connection is 
entirely practicable; that it does not add much 

to the hazard of operating the Seaboard Air Line 
Railway, and that the business in sight is suf- 
ficient to justify the connection.’ See Virginia 
Coal & Fuel Co, vi NL & Ww. Ry. Go., 55 1.¢C, CG. 
61, 64 (1919)" 

By ignoring the words ''upon reasonable terms" and 
"reasonable compensation, '' the Commission's Division 3 clearly and 
unquestionably misinterpreted the provisions of Section 1(9), 

In addition, the Commission has misconstrued and failed to 
perform its functions under Section 1(9), while deciding the controversy 
on the merits under the provisions of that section. Where a carrier 


refuses to operate a switch connection under any terms or cannot agree 


with the shipper upon "reasonable terms'' and the shipper complains, 


the Commission's duty under Section 1(9) is to "determine as to the 


safety and practicability thereof and justification and reasonable com- 
pensation therefor,'' Division 3 made none of the statutory determina- 
tions. 

As to practicability, safety and sufficiency of traffic, the 
Commission made no findings, merely assuming that LIRR must have 
been satisfied since it did in fact construct the sidetrack, (3511,C,C, 


at 696) As to "reasonable compensation, '' the Commission engages 
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in some double talk as to establishing a separate maintenance charge 
with a reduction in the line-haul rates or in addition to the line-haul 
rates, but finally finds no such charge may be imposed in the absence 
of a change in the conditions as to practicability, safety and sufficiency 


of traffic. In effect, Division 3 concludes that ''no compensation" is 


"reasonable compensation," 


Under Section 1(9), the Commission had to find either that 
LIRR had or did not have a duty to serve GMC's private sidetrack, and 
either determine ''reasonable compensation" fo: the performance of 


the duty or allow LIRR to discontinue serving it. In doing neither, the 


Commission clearly misinterpreted and misconstrued the provisions 


of Section 1(9). 
POINT II 


A CARRIER IS NOT REQUIRED TO RE- 
COUP THE COST OF MAINTAINING A 
SWITCH CONNECTION FROM ITS LINE- 


HAUL RATE, 
In its Decision and Order Upon Reconsideration, Division 3 


stated "the task of delivering freight is an integral [ part] of the trans- 


portation obligation and, therefore, as a general rule, the delivery of 


freight is a service performed under a carrier's line-haul rate. Corres- 


pondently, the expenses attributable to delivering freight should 
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generally be met froma carrier's line-haul revenues." (3511,C,C., 
at 696) 

While a carrier has a duty to deliver freight, this obligation 
can, of course, be discharged by delivery to nearby team tracks and, 
in the absence of agreed-upon ''reasonable terms" or "'reasonable 
compensation'' determined by the Commission, delivery is not required 
on private sidings. 

Moreover, Division 3's notion that the costs of maintaining 
switch connections are covered by LIRR's line-haul revenues is 
ridiculous in light of the evidence presented by LIRR. In 1972, for 
example, LIRR had total freight revenues of about $9.2 million, total 
freight operating expenses of about $20.7 million, and a net loss from 
freight operations of about $11.5 million. In other words, LIRR's 
freight revenues covered less than half its freight expenses, The 
freight revenues of $9.2 million failed even to cover the "transportation" 
expense of $10,2 million, let alone covering the ''maintenance of way’ 
expense of $2.4 million and the other freight expenses. 

So long as LIRR's freight operations were incurring only 
relatively small freight deficits, LIRR absorbed the costs of maintain- 
ing switch connections, rather than requiring the shippers to do so. 


But as Commissioner O'Neal pointed out in his dissenting opinion, 
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when a carrier chooses to recover its cost of maintaining switch con- 
nections from its line-haul rate, it is erroneous to deduce from this 
that a carrier is wedded to this form of compensation, since ''the 
carrier may, under the provisions of Section 1(9), institute a separate 
charge for the maintenance of a switch connection and adjacent spur, 
subject to a determination by the Commission as to the reasonableness 
of the charge.’ 

The Commission recently held that rail carriers could 
institute a new, separate charge for the in-transit inspections which 
had previously been performed as part of the line-haul rate. Inspec- 
tion in Transit, Grain and Grain Products, 349 1.0, €,; 89. The 
institu: | of the separate charge resulted in a reduction in services 
available under the line-haul rate and was regarded functionally as 
resulting in increased rates. : 

As mentioned above, in Docket No. 36143, Allied Container 
Corporation v. Maine Central Railroad Company, decided April 22, 
1976, the Administrative Law Judge receutly recognized the right of 
the carrier to recover its cost for maintenance of a switch connection 
by means of a contractual arrangement requiring an industry to bear 


the full maintenance cost for such connection. In that case it was the 


customary practice of the carrier for the past 50 years to require 


ea 
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industries to bear the cost of maintenance of private sidetracks in- 
cluding switch connections whether or not they were located upon rail- 
road property. 

In the case at bar, the ICC noted that LIRR absorbed the 
cost of maintaining the GMC switch connection until the present contro- 
versy arose, However, as pointed out by the Administrative Law 
Judge in the Initial Decision, prior to 1954, it was the customary 
practice of LIRR to require industries with private sidings to bear the 
entire cost of maintenance of switch connections located upon railroad 
property. In 1954, beciecks of growing competition from other modes 
of carriage and the desire to attract additional industry to the Long 
Island area, this practice was changed and LIRR unde rtook for the 
first time to absorb the cost of maintaining switch connections and 
portions of private siding trackage located upon LIRR property. In 
1954, LIRR hada profit of $2. 6 million from freight operations. By 
the end of 1970, LIRR's freight operations were reporting a deficit of 
$9.6 million. At that point, LIRR reversed its 1954 policy of absorbing 
maintenance costs and began to renegotiate all outstanding sidetrack 
agreements to have them conform to its earlier policy of requiring an 
industry to bear the full cost ot installation and maintenance of a switch 


connection. New industries locating on LIRR's line were also required 
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to bear these maintenance and installation costs. 

In the Report and Order Upon Reconsideratiun, Division 3 
states (351 1,C.C. at 697-698): 

"The respondent in this proceeding has not 
established that the line haul rates do not 

fully compensate it for the maintenance of a 
switch connection at issue. Nor has respondent 
established the reasonableness of the additional 
maintenance charge." 

With the record showing that LIRR's reveues from the line- 
haul rates cover only about half of the freight expense and that the 
proposed sidetrack agreements provide for recovery of only the costs 
of maintaining the switch connections, the above-quoted statements of 
Division 3 are obviously directly contrary to the evidence. 

So that, even if the payments under the sidetrack agreements 
were to be regarded as an increase in the line-haul] rates, such an 
increase by LIRR is reasonable and clearly justified. 

POINT IV 
SEPARATE MAINTENANCE CHARGES ARE 
REASONABLE AND ARE NONDISCRIMINATORY 
NONPREFERENTIAL AND NONPREJUDICIAL 
Rail rates, in general, are published from and to stations 


regardless of whether delivery is to be effected ona public delivery 


track or a private siding. The unrefuted evidence of record shows 
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that in the case of GMC's private siding at Bethpage, the operational 
ee to the LIRR is substantially higher than that of serving the closely 
adjacent public team track facilities, and GMC admits the substantial 
benefit to it of receiving this preferential service. i 

Commissioner O'Neal, in his dissenting opinion, succinctly | 
stated why the imposition of a separate naintenance charge for switch 
connections with private sidetracks represents not only good law but 
also good economics and policy: 


"The situation of the Long Island illustrates \ 

why the imposition of a separate maintenance 

charge represents not only good law but also 

good economics and policy. The record shows 

that the switch connection costs $2,708 per 

year to maintain and that switching cars into 

the General Motors! private siding is more ; 

costly and time consuming than switching to 
| the nearest public team track, Those costs 

are now apportioned among ail the rates 

charged by the Long Island Railroad (or per- 

haps all the rates charged on auto parts). . 

The shippers who do not have the benefit of 

private sidings must help pay fer those who 

do. The L.I.R.R. proposal constitutes an 

attempt to impose charges which reflect the 

costs of the services on which they are assessed, '' 


In Docket No. 36143, the Administrative Law Judge also 
recognized that a separate maintenance charge for switch connections 
| leading to private sidetracks had a nondiscriminatory effect and was a 


sound economic policy when he stated: 
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'To compel defendant against its established 
custom to absorb the right-of-way lead and 
switch costs for private sidings and to allocate 
them to its general costs of doing business 
would inevitably result in the necessity of in- 
creasing its line-haul transportation rates 
which would be borne by all railroad shippers 
and receivers on its system who, not being 
authorized to load or unload at such sidings, 
would not obtain a direct benefit therefrom. 


"Any decision altering the terms of the March 8, 
1974, standard agreement would immediately 
advantage complainant and discriminate against 
the 190 other industries who are now served by 
private sidings both on as well as extending off 
defendant's rights-of-way. Such a decision would 
be particularly discriminatory in respect to 

those shippers who have established private sidings 
wholly located within defendant's right-of-way and 
who could not invoke section 1(9) since there is 

no "private sidetrack'' with which to connect. 
Compare Schlicher v. Director General, 62 1,0, C. 
181 (1922). 


"At a time when railroads throughout this nation 
are faced with the burden of sustaining excessive 
fixed capital assets with limited liquid assets, it 
would seem inappropriate to require a railroad to 
take on the additional burden of financing the 
installation and maintenance of a right-of-way 
facility, a switch connection, for the primary 

if not sole benefit of a single shipper, especially 
when that railroad customarily and regularly 

for half a century has placed that re sponsibility 
directly with the immediate beneficiaries of 


such a facility. "' ‘ied Container Corp. v- 
Maine Central R .d Company, Docket No. 
36143, decided . 22, 1976, Bt ps 8. 


Based on the 585 cars handled at GMC's private siding in 
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1972, the estimated annual maintenance cost of $3,267 comes out to 
less than $6 per car. In 1972, when LIRR handled some 65,000 cars, 
its freight deficit exceeded $11 million, or more than $150 per car. 
Thus, the compensation for maintenance of the switch connections 
would eliminate only a small part of the deficit per carload of treight. 
With some 270 switch connections at an average annual maintenance 
cost of $2,908, the total additional revenue to LIRR would be less than 


10 percent of its 1972 freight deficit. Since the sidetrack agreements 


provide for the reimbursement of only the actual maintenance costs 
and would result in eliminating only a small part of LIRR's freight 
deficit, it would be impossible for anyone to find such a maintenance 
charge anything but reasonable. 


Payment by GMC of the maintenance costs would not only be 


nondiscriminatory and nonprejudicial, but would clearly appear to be 


necessary in order to avoid unlawful preference under Section 3(1) of 


the Interstate Commerce Act and possibly unlawful rebates or con- 


shippers and receivers fairly and evenly. After the change in policy 
with regard to maintenance cost of switch connections, LIRR success-~- 
Oily renegotiated sidetrack agreements with 169 of its patrons betore 


cessions under the Elkins Act. LIRR has tried to treat all of its 
GMC decided to balk and throw its weight around, Thus, the other 
] . 
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169 shippers and receivers are now paying for the maintenance costs of 
the switch connections necessary to serve their private sidings, while 
GMC is receiving delivery at its Bethpage private siding without 
absorbing the maintenance costs. 

The proposed maintenance charge which GMC retuses to pay 
is clearly reasonable, nondiscriminatory, nonpreferential and non- 
prejudicial, and Division 3 clearly erred in not so finding. 

POINT V 
THE COMMISSION ERRED IN FINDING 
THAT THE RECORD CONTAINS NO 
BASIS FOR CONCLUDING THAT THE 
MAINTENANCE CHARGE IS REASONABLE 
AND THAT LIRR IS NOT FULLY COM- 


PENSATED FOR SUCH EXPENSE IN THE 
LINE-HAUL RATES 


At page 697 of its February 3, 1976, Decision and Order 
Upon Reconsideration, the Commission, Division 3, states: 


"Moreover, maintenance costs are usually 
changeable to operating expenses, form a 
part of the rate base and are recovered 
from operating revenue produced by the 
rates for delivery over a switch connection. 
An additional charge for maintenance of 
switch connections could result in over 

‘ compensation for the maintenance of such 
connections. The respondent in this pro- 
ceeding has not established that the line 
haul rates do not fully compensate it for 
the maintenance of a switch connection at 
issue. Nor has respondent established the 
reasonableness of the additional maintenance 
charges."' 
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As the record clearly shows and as has already been indi- 
cated above, for a number of years the LIRR's freight service has 
been operating at a substantial deficit totaling millions of dollars a 
year. The record discloses that the standard sidetrack agreement 
offered to GMC by LIRR calls for the payment of actual maintenance 
costs for the switch connection, in this instance approximately 
$3,267 per year. With about 270 private sidetracks located along its 
rights of way, the maximum reimbursement of costs to be derived by 
LIRR from these private sbi contracts is less than $1 million per 
year, an amount obviously insufficient to offset the deficits of $11 
million or more annually incurred from the operation of its freight 
service. 

Moreover, the Commission itself has recognized the uneven 
and inequitable effects of the current divisional arrangements, so that 
even if the LIRR were to impose a specific increase in tne line~haul 
rates or, in the alternative, impose a specific surcharge to the line- 
haul rates to cover these costs, it would still be insufficiently reim- 
bursed since the amount raised by such a rate increase would be sub- 
ject to divisions and the LIRR would receive, at most, one-third of 
this amount. Clearly, until such time as the Commission is able to 


correct the gross inequities of the divisional arrangements covering 
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the railroad industry, which was one of the primary causes leading to 
the bankruptcy of the railroads in the northeast, this Court must con- 
clude that the Commission's rationale in this regard at its most 
charitable constitutes sheer sophistry. 

It is not unreasonable for the LIRR to seek reimbursement 
for such costs and where the proposed contract seeks to recover only 
the amount actually expended on such maintenance charges, itis im- 
possible to understand in light of LIRR's deficits how the Commission 
can say that the LIRR has not shown the reasonableness of the charge. 

CONCLUSION __ 

It is respectfully submitted that the Commission's Division 3, 
in both the Decisions of June 10, 1975, and February 3, 1976, ee aie 
in Docket No. 35790, has committed error of law and otherwise acted 
arbitrarily and capriciously to the prejudice of the third-party plain- 
tiff, The Long Island Rail Road Company, and that the aforesaid Orders 
should be set aside, vacated and made null and void by this Court. 

It is also respectfully submitted that until such time as the 
plaintiff, General Motors Corporation, signs and executes the standard 
sidetrack agreement proffered it by defendant and third-party plaintiff, 


The Long Island Rail Road Company, that the aforesaid Long Island 


Rail Road Company should be pe rmitted to make delivery at nearby 
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team tracks and to refuse to further service the private siding of 


General Motors Corporation, and for such other and further relief as 


may seem just and proper in the premises, 


Respectfully submitted, 


GEORGE M, ONKEN 
Attorney for The Long Island 
Rail Road Company 

Jamaica Station 

Jamaica, New York 11435 


RICHARD H, STOKES 

BRIAN J. BARRETT 

WALTER J. MYSKOWSKI 
Of Counsel 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


| 
| 


GENERAL MOTORS CORPORATION, ) 
Plaintiff, 3 

Vv. ; Civil Action No. 

- THE LONG ISLAND RAILROAD COMPANY, 72-C-1549 

: Defendant. ; 
Oe ) 
THE LONG ISLAND RAILROAD COMPANY, ‘ 
Third-Party Plaintiff, ; 
: 
UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION, ) 
Third-Party Defendants. 


JOINT BRIEF OF THE INTERSTATE COMMERCE COMMISSION 
AND THE UNITED STATES OF AMERICA 
STATEMENT OF THE CASE 

This is an action to set aside and annul orders of 
the Interstate Commerce Commission ("Commission") entered in 
Docket No. 35790, Joint Petition For Declaratory Order - Private 
Sidetrack - General Motors Corporation and the Long Island 
Rail Road Company, $51 £.€.C. 691 €1976). This case was in- 
itiated as an action brought in this Court on Novemter 14, 


1972, by complaint filed by the General Motors Corporation 
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('GM'') against the Long Island Rail Road ("LIRR"). GM 
obtained a temporary restraining order on December 7, 1972, 
against LIRR, enjoining the railroad from halting service to 
GM's Bethpage, New York warehouse and distribution facility. 
The temporary restraining order was to remain in effect 
pending resolution by the Commission of the rights and duties 
of LIRR and GM involved in a certain switch connection at the 


Bethpage site. 


By order served March 17, 1976, the Commission 
decided the switch maintenance dispute in favor of GM. By 
third-party complaint of April 1, 1976, the Commission was 
joined as a party for a judicial review of its decision 
pursuant to 28 U.S.C. §1336(b). At a pretrial conference 
on May 7, 1976, this Court ordered initial concurrent briefs 


by the parties. The National industrial Traffic League 


("NITL') has intervened as a third-party defendant. 


BACKGROUND 
This case has its genesis in 1965 in the construction 
of a sidetrack by GM for service to its Bethpage facility. 
The prevailing policy of LIRR at that time was to pay for 
construction of the sidetrack Sion the switch point to the 


boundary of its right-of-way. An additional policy of LIRR 


at that time was to pay for the maintenance of that part of 
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the sidetrack for which it had paid construction costs. 
These policies appeared to have been a drastic change from 
that of LIRR prior to 1954, when the railroad required 
shippers to bear the entire coe of maintaining private 
sidings and switch connecti. | evan though portions thereof 
were located on railroad property. Subsequent to 1954, the 
LIRR established these new policies in order to meet in- 
creased motor carrier competition. Since 1965, the LIRR has 
served GM under its line haul rates through the subject 
switch connection, maintain by the railroad, to the private 
sidetrack maintained by GM. 

Due to soaring freight deficits, the LIRR in about 
1970 reverted to its pre-1954 policy of requiring industries 
to absorb the entire costs of maintaining the switch connections 
and private sidetracks. In 1972, the LIRR submitted a track 
agreement to GM which would require that shipper to pay the 


entire maintenance costs of the switch and sidetrack. Upon 


GM's refusal to execute this agreement, the LIRR threatened 


to terminate operations at the switch connection, which 

would require GM to utilize motor carriers for the movement 
of its commodities between its Bethpage facility and LIRR's 
public team tracks at Hicksville, New York. Thereupon, GM 


sought and received a temporary restraining order from this 
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Court prohibiting LIRR from terminating service pending 4. 
decision of the Commission on the rights and duties of the 
parties. 
COMMISSION PROCEEDINGS 

As part of the temporary restraining order entered 
by this Court on December 7, 1972, GM and LIRR were directed 
to submit the matter in dispute to the Commission. On 
February 6, 1973, GM and LIRR filed with the Commission a 
Joint Petition for Declaratory Order. The case was handled 
by modified procedure, upon written submissions of the 
parties, with NITL intervening in support of GM. 

On May 21, 1974, the initial decision was rendered 
by the Administrative baw dudes in which he concluded that 
(1) the switch connection is part of the railroad's overall 
transportation service and must be maintained by line haul 
revenues, (2) the present line haul rates include delivery to 
GM's sidetrack, (3) any new maintenance charge would be an 
increase not lawfully published in the railroad's tariff, 
and (4) as long as GM furnished sufficient business LIRR was 
obligated to operate and maintain the switch connection. 
Thereafter, the administrative law judge found that under 
th@se circumstances LIRR could neither impose the new main- 
tenance charge nor terminate service to GM. By an order 


served June 17, 1975, Division 3 of the Commission adopted 
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and affirmed the statement of the facts, conclusions and 
findings of the Administrative Law Judge and discontinued 


the proceedings. 


Upon reconsideration, in an opinion of some length 
served March 17, 1976, the Commission's Division 3 elaborated upon 
its earlier decision. The decision of the Commission notes 
that LIRR in this particular proceeding has not established 
that line haul rates "do not fully compensate it for the 
maintenance of the switch connection at issue."’ In addition, 
it was found that LIRR had not established the reasonable- 
ness of the additional maintenance charges. 351 1.C.C. ae. 
698-99, The opinion also noted that LIRR had neither alleged 
nor proved any adverse change in the practibility, safety 
or sufficiency of business to and from GM's Bethpage sidetrack. 
However, the Commission was careful to note that LIRR was 
not forever precluded from establishing separate maintenance 
charges for switch connections to private sidetracks on a 
properly developed record. 

"Such charges would, however, have to be predicated, 
first upon establishing a reduction in line- 

haul rates to correspond with the resulting 

separate maintenance charge, or a showing 

that an existing level of line-haul rates is 


reasonable, despite the additional charge for 
maintenance, and second, upon a showiny, 

that the separate maintenance charges are 
reasonable and are nondiscriminatory, 
nonpreferential, and nonprejudicial." 

S62 7.0.0, at 698-9". 


Fe ee eae 
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STATUTE PRIMARILY INVOLVED 
The case at bar involves primarily the construction 
of Section 1(9) of the Interstate Commerce Act, 49 U.S.C. 


§1(9), which reads: 


"Any common carrier subject to the 
provisions of this chapter, upon application 

of any lateral, branch line of railroad, 

or of any shipper tendering interstate traffic for 
transportation, shall construct, maintain, and op- 
perate under reasonable terms a switch connection 

with any such lateral, branch line of railroad, or 
private side track which may be constructed to connect 
with its railroad, where such connection is reasonably 
practicable and can be put in with safety and will 
furnish sufficient business to justify the construction 
and maintenance of the same; and shall furnish cars 


for movement of such traffic to the best of its 
ability without discrimination in favor of or 

against any such shipper. If any common carrier 
shall fail to install and operate any such switch 

or connection as aforesaid, on application therefor 
in writing by any shipper or owner of such lateral, 
branch line of railroad, such shipper or owner of 
such lateral, branch line of railroad may make 
complaint to the Commission, as provided in 

section 13 of this title, and the Commission shall 
hear and investigate the same and shall determine as 
to the safety and practicability thereof and justifi- 
cation and reasonable compensation 

therefor, and the commission may make an order, 

as provided in section 15 of this title, directing 
the common carrier to comply with the provisions 

of this section in accordance with such order, and 
such order shall be enforced as hereinafter provided 
for the enforcement of all other orders by the 
Commission, other than order for the payment of money." 


ISSUES PRESENTED 


a Whether the Commission has authority to 


review and determine the reasonableness of the terms of an 


h - 


394a 


JOINT BRIEF OF THE INTERSTATE COMMERCE COMMISSION AND 
THE UNITED STATFS OF AMERICA 


agreement requiring shippers to pay the costs of maintenance 
of switch connections voluntarily built by a railroad? 

2. Whether the Commission properly applied 
applicable standards for determining ine reasonableness of 
switch maintenance charges? 

3. Whether the decision of the Commission is 
based upon adequate findings, supported by substantial 


evidence and not irrational? 


ARGUMENT 
i. 

THE SCOPE OF JUDICIAL REVIEW 
APPLICABLE TO ORDERS OF THE 
INTERSTATE COMMERCE COMMISSION 
18 LIMITED. 

It is a fundamental principle of administrative 
law that the scope of judicial review of orders of agencies 
such as the Commission is limited. Courts will sustain 
Setars of an independent regulatory agency if they are made 
within its statutory power and ave based upon appropriate 
findings which in turn are supported by substantial evidence. 
Tilincie ©. 8. Go. v. Nerfolk & WR. Co, 305 U8. 57, 66, 
69 (1966); Consolo v. Federal Maritime comm n., 383 U.S. 
607, 619-21 oe 


neers NCO LOCC CA OCCT Ne 


1/ See also, Universal Camera Corp. v. N.L.R.B., 340 U.S. 
474, 488 (1951); United States States v. Pierce Auto “Auto Freight Lines, Inc. 


297 US. 315 333 (1946); Virg Virginia Ry. cay. Co. vy. United States, 
279 U.S. 658, 663 (19256). 


395a 


JOINT BRIEF OF THE INTERSTATE COMMERCE COMMISSION AND 
THE UNITED STATES OF AMERICA 


Section 10(e) of the APA, 5 U.S.C. §706, sets 


forth the standard, herein pertinent, as follows: 


To the extent necessary to decision and when 
presented, the reviewirs court shall decide all 
relevant questions of law, interpret constitutional 
and statutory provisions, and determine the mean- 
ing or applicability of the terms of an agency 
action. The neve ewins court shall-- 


t 
ole 
ras a 


(2) hold unlawful and set aside agency 
action, findings, and conclusions found to be-- 
(A) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accord- 
ance daca law; 


* % 


(D) without observance of procedure 
required by law; 

(E) unsupported by substantial 
evidence ‘ 

Each of the above subsections of section 706(2) pro- 
vides a separate standard for review. Bowman Transportation, 
Inc. v. Arkansas-Best Freieht Svstem, Inc., 47.9 U.S. 281, 

284 (1974). 

Under Section 706(2)(E) the court is limited to 
the determination of whether or not the agency's findings 
are supported by substantial evidence. Illinois Central R. R. 
v. Norfolk & Western Ry., supra; Universal Camera Corp. v. 
N.L.R.B., supra. The term "substantial evidence” has been 
defined as adequate to support a conclusion," Consolidated 


Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938), and as 


“enough to justify, if the trial were to a jury, a refusal 
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to direct a verdict when the conclusion sought to be drawn 
from it is one of fact for the jury.'"' Illinois Central R.R. 
v. Norfolk & Western Ry., supra, 385 U.S. 66; N.L.R.B. v. 
Columbiana Enameling & Stamping Co., 306 U.S. 292, 300 
(1939). The Supreme Court has gone on to state that this 
standard requires "something less than the weight of the 
evidence, and the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an adminis- 


trative agency's findings from being supported by substantial 


evidence." Consolo v. Federal Maritime Comm'n., supra, 383 U.S. 
at 619-20. N.L.R.B. v. Nevada Consolidated Copper Co., 


316 U.S. 105, 106 (1942). 

The weight to be given administrative findings is 
well settled. Interstate Commerce Commission v. Union Pacific 
R.B., 222 U.S. 541, 547 (1911). The reviewing court should 
not consider the expedience or wisdom of the order, or 
whether it would have made a similar holding on like testimony. 
United States v. Pierce Auto Freight Lines, Inc., supra, 327 U.S. 
at 535-36. It is not the court's province to inquire 
into the method of the Commission's reasoning, the wisdom 
of its decision, or the consistency of its conclusions with 
those reached in similar cases. Georgia Commission v. 


United States, 283 U.S. 765, 777 (1931). Consideration of 


the weight and value of the evidence and the inferences to 


397a 


JOINT BRIEF OF THE INTERSTATE COMMERCE COMMISSION AND 
THE UNITED STATES OF AMERICA 


be drawn therefrom are matters for the Commission alone. 


New England Division Cases, 261 U.S. 184, 204 (1922). As 


has been pointedly observed in Morgan DriveAway, Inc. v. 


United States, 268 F. Supp. 886, 890 (N.D. Ind. 1967), 


citing with approval Moon v. Celebrezze, 340 F.2d 926 (7th 


Cir. 1965): 


When the record as a whole will support 
: equivocal but reasonable determinations, neither 
~ the district court nor this court may make a 
redetermination to comport with our own views of 
the case. If we were to do so, we would be 
assuming the role of a superagency rather than 
providing a check against unreasonable and arbi- 
trary results. [Citation omitted]. 


See also Consolo v. Federal Maritime Comm'n., supra, 383 


U.S. at 620-21. 


If substantial evidence supports the Commission's 
ahi “E. they may not be set aside unless "arbitrary and 
capricious." 5 U.S.C. §706(2) (A). With respect to this 


standard for review of agency action, the Supreme Court 
recently explained in Bowman Transportation, Inc. v. Arkansas ~ 
Best Freight System, Inc., supra, 419 U.S. at 285-86: 


Under the "arbitrary and capricious" stan- 
dard the scope of review is a narrow one. A 
reviewirg court must "consider whether the decision 
was based on a consideration of the relevant 
factors and whether there has been a clear error 
of judgment... . Although this inquiry into the 
facts is to be searching and careful, the ultimate 
standard of review is a narrow one. The court is 
not empowered to substitute its judgment for that 
of the agency." [Citation omitted]. The agency 
must articulate a "rational connection between 
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the facts found and the choice made." [Citation 
omitted]. While we may not supply a reasoned 
basis for the agency's action that the agency 
itself has not given, [Citation omitted], we 
will uphold a decision of less than ideal clarity 


if the agency's path may reasonably be discerned. 
[Citation omitted. ] 


Indeed, the Commission's decision must be "so irrational as 
to constitute the decision arbitrary erd capricious." 

Dunlop v. Bachowski, 421 U.S. 560,.. 972-73 (1975). As the 
Court of Appeals for the Eighth Circuit recently stated, 

"It is rare that a Commission order is not based on relevant 
factors or that the exercise of its expertise can be termed 
such an abuse of discretion as to require reversal by the 
courts." Warren Transport, Inc. v. United States, 525 F.2d 
148, 151 (6th Cir. 1975). These standards are applicable 
with equal force to judicial rev ew proceeding pursuant to 
28 U.S.C. §1336(b). Keller Industries, Inc. v. United States, 
449 F.2d 163 (5th Cir. 1971); Seaboard Ajrline R. Co. v. 
United States, 387 F.2d 651 (Ct. Ci. 2907). 


Finally, there is a presumption that the Commission 
has properly performed its official duties, and this presump- 
tion supports its acts in the absence of clear evidence to 
the contrary. interstate Commerce Commission v. Jersey City, 
322 U.S. 503, 512 (1943). See also Permian Basin Aree Rate 
Cases, 390 U.S. 747, 767 (1968); Artus Trucking (Co. v, 


Interstate Commerce Commission, 377 F. Supp. 1224, 1231 


(2,0. B.Y. 1974). 
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iL. 
THE COMMISSION HAS AUTHORITY TO 
REVIEW AND DETERMINE THE 
REASONABLENESS OF THE TERMS OF 
A PROPOSED CONTRACT REQUIRING 
SHIPPERS TO PAY COSTS OF 
MAINTENANCE OF A SWITCH CONNECTION 
VOLUNTARILY BUILT BY A RAILROAD. 
Section 1(9) of the Interstate Commerce Act (49 
U.S.C. §1(9)) embodies a broad statutory scheme for the 
protection of shippers' right to access from private side- 
tracks to the common carrier rail lines, providing a 
mechanism for insuring construction and maintenance of 
switch connections upon a proper showing as set out int 
2] 

statute. The relevant part of the statute requires the 
railroads to “construct, maintain, and operate upon reason- 
able terms a switch connection.'' The provision goes on to 
state that if the railroad fails to “operate any such switch 
or connection as aforesaid" [i.e., "upon reasonable terms"} 
the Commission may determine, among other things, ''reasonable 
compensation."" It is submitted, therefore, that the statute 
on its face confers broad discretionary and supervisory 
powers on the Commission to monitor and ensure fair dealing 
between the railroad and the shipper which must rely on a 


particular carrier, which often has exclusive control of 


access of the shipper to the rail mode of transportation. 


A ha, 
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A review of the legislative history of this section yields 
3/ 


nothing to the contrary. 


In its final report and order, the Commission 
deals at length with this issue of its authority to review 


the instant proposed agreement. 


"The purpose of Section 1(9) can be defeated 
just as well by failure to operate a switch con- 
nection on reasonable terms as by refusal to 
construct in the first instance. ... at is 
inconsistent to hold that the Commission can 
prescribe reasonable compensation for construc- 
tion when it orders institution, but cannot 
review the reasonableness of such compensation 
if voluntarily agreed to by the parties.” 351 
7.C.C. at 627. 


In exerting its authority, the Commission specif- 
ically declined to follow its former opinion in Ziegler Bros. 
v. Southern Rwy. Co., 157 I.C.C. 660 (1929). 3! In Ziegler 
the Commission had noted that Section 1(9) "does not author- 
ize us to determine what a reasonable charge would be for a 
switch connection that has been instituted and in operation." 
157 1.C.C. at 662. This position the Commission specifically 
disclaimed in the instant case as "unduly broad," and decided 
not to faliow. 351 1.6.C. at 697. Thie, of courses, the 


Commission can clearly do, not being bound by the normal 


2/ This criterion will be discussed hereinafter. 


3/ Section 1(9) was enacted as part of the Hepburn Act (H.R. 
T2987) of 1906. See generally, H. Rep. No. 4659, p. 5, 

June 2. 1906: H. Rep. No. 5003, pp. 2. 4. June za, 1906; 

H. Rep. No. 5076, pp. 5-6, June 28, 1906. 


4/ See also, Merchants Refrineration Co. v. New York Central 


.e. Meter aoe. 
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constraints of the judicial doctrine of precedent. American 
Trucking Ass'n., Inc. v. Atchison T. & S.F. R. Co., 387 U.S. 
397, 415-16 (1967); Atchison T. & S.F.R. Co. v. Wichita Board 
of Trade, 412 U.S. 800 (1973). Indeed, as we have demonstrated 
above, the decision of the Commission in the case at bar 
correctly recognizes that the statute in question grants Sroad 
supervisory powers on the Commission over the construction 


and maintenance of switch connections. 


Ill. 
THE COMMISSION PROPERLY APPLIED 
THE APPLICABLE STANDARD FOR 
DETERMINING REASONABLENESS 
OF SWITCH MAINTENANCE CHARGES 
Section 1(9) of the Act clearly states that a 
railroad "shall construct, maintain, and operate upon reason- 
able terms a switch connection...where such connection is 
reasonably practicable and can be put in with safety and 
will furnish sufficient business to justify the construction 


and maintenance of the same.'' These criteria, piain on the 


face of the statute, were recognized and utilized by the 


Commission in the instant case. 351 I.C.C. at 696. Indeed, these 


5/ 


standards have been consistently used by the Commission 


sf See, K. Dering Coal ww, Cleveland, ©C., ©. & St. 4b. 
Rwy. Co. Be 1 .c. 143 as 25), sustained sub. nom. Cleveland, 


c.. Cc. : Sc. Ll. Bay. Co. Vv. ~ Unkted States. 275 U.S. 404 


(L028) ; Alexan er King Stone <a. 4. “Cnicaeo, |. & i. FE 
fo. , 160 7. 245 ‘4cEDE city of ene en say v. Ann Arbor Arbor 
7 ce. 27k I “e ©. 273 (1997. 
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and long recognized by the courts. See Hocking Valley R. Co. 
¥. New York Coal Co., 217 F. 727, 743 (6th Cir. 1914). As 
noted by the Commission, LIRR, in voluntarily constructing 
and maintaining the instant switch connection, must have 


and that 


been satisfied that the above criteria were met, 
maintenance had continued for seven years "upon reasonable 
terms.” 351 1.C C. at 694. 

In refusing to allow the LIRR to transfer mainten- 
ance charges to GM at this time and jndee the facts of this 
record, the Commission noted that the obligation of delivering 
freight to a shipper under just and reasonable practices 
prescribed by Section 1(6) of the Act, 49 U.S.C. §1(6), is 
‘ a service to be performed under a line-haul rate, recoverable 
from the carrier's line-haul revenues. 351 1.C.C. at 696, 


citing Propriety of Operating Practices - Packing Sheds, 
946 1.C.€. 273, 283 (1941) and Split Veliverics and Drayage 


6 
Allowances at New York, 245 1.¢.c. 40, 41 (1941). As 


noted by the Commission in this case, the switch connection 
at issue was paid for and maintained from LIRR's line haul 
revenues. "An additional charge for maintenance of switch 
connections could result in over compensation for the main- 
tenance of such connections.'' 351 1.C.C. at 697. Having 


6/ See generally, Alton R. Co. v. Illinois Commerce Commission, 
505 0.8. 348, 353 (1957). oe 
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already placed the switch maintenance cost in the rate base, 


and having failed to either allege or show any change in the 


nnn 


criteria of gaction 1(9) for cons eruceinn -d maintenance of 
the switch (351 I.C.C. at 696), the LIRR is submittedly os 
cluded from shifting the cost of maintenance to GM under the 
facts now of record. But again, we hasten to point out that 
LIRR is free to carry its burden at any time "upon establish- 
ing a reduction in line-haul rates to correspond with the 
resulting maintenance charges, or a showing that the existing 
el of line-haul rates is reasonable, despite the additional 


charge for mainvcenance, and second, upon a showing that the 


separate maintenance charges are reasonable and are nondis- 


criminatory, nonpreferential, and nonprejudicial."” 351 I.C.C. 
at 698-99. The factual basis for these showings have not been 
made by LIRR in this particular record. 

In addition te these factual matters which have not 
been established in this record, it may be argued that the 
absorption of maintenance charges is improperly preferential 
to large shippers who have private sidetracks, as opposed to 
smaller shippers who use the public team tracks for delivery 
and shipment of their commodities. The Commission properly 
and decisively destroyed this argument in its report and 
order, noting that although the existence of separate deliv- 


ery facilities does constitute different levels of service, 


cy 
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they do not constitute unjust discrimination nor undue prefer- 
ence or prejudice because the levels of service relate and 
"correspond to the volume of traffic generated by a dave te 
ular facility." 351 1.C.C. at 698. Again, the volume of 
business is precisely the criterion mandated by Section 1(9). 


See Atchison, T. & S.F. Ry. Co. v. Wichita Board of Trade, 
412 U.S. 800 (1973). 


iy. 
THERE IS NO DISPUTE AS TO THE 
SUBSTANTIALITY OF THE EVIDENCE 
SUPPORTING THE COMMISSION'S FINDINGS. 

Although the parties agreed at the pre-trial 
conference on May 7, 1976, that no issue of substantiality 
of the evidence was pres=nt in this case, the Government will 
set out below, for the information of the Court, some ex- 
amples of findings for which substantial evidence exists 
of record. 

A key factual finding of the Commission was that 
maintenance costs attributable to switch connections are 
an expense included in LIRR's general line-haul rate base. 
Substantial evidence to that effect was presented by GM to 


the Commission in their opening argument (See verified 


statement, Appendix C to that argument, of Sidney M. Carnahan). 
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A further factual finding supported by substantial 
evidence of record is that the GM sidetrack has not suffered 
a decline in business---relating to the sufficiency of busi- 
ness standard of Section 1(9). The verified statement of 
William Burke, Appendix A to GM's opening statement, shows 
the weekly volume of at least 15 cars per week being delivered 
to the Bethpage facility. In another verified statement, 
attached as Appendix A to GM's rebuttal argument to the 
Commission, Mr. Burke breaks down these figures even more 
to show a constant if not increasing volume of traffic. 

(See also, Mr. Carnahan's second verified statement, attached 
as Appendix B to GM's rebuttal argument). 

These are but several exampies of the breadth of 
the evidence which supports the Commission's findings. 

Again, as indicated by LIRR at the pre-trial conference, sub- 
stantiality of the evidence is not at issue. However, these 
facts, or rather the absence of proof by LIRR, show that the 
Commission's decision that the present record does not allow 

an adjudication of the railroad's ultimate claim of the 
necessity of separate maintenance charges is not irrational. 
Upon a properly pleaded record, the LIRR may event lly prevail, 


and it is not forclosed by the instant decision from doing so. 
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CONCLUSION 
This case presents a simple matter of the failure 
of proof on the part of LIRR. If the railroad presents suf- 
ficient evidence to establish that its line haul rates do 
not fully compensate it for the maintenance of the instant 
switch and that those additional charges are reasonable under 
the proper criteria, 351 1.C.C. at 698-99, the LIRR may 
prevail. Also, it is be yond questior that the Commission 
has sufficiently broad supervisory power in this area to 
pass on the reasonableness of a switch maintenance agreement. 
Any other reading of the plain words of the statute leads 
to inconsistent and illogical results. See 151 1.C.C. at 
697. 
For these and all of the reasons stated herein, 


LIRR's complaint is devoid of merit and should be summarily 


dismissed. 
ROBERT S. BURK RAYMOND MICHAEL RIPPLE 
Acting General Counsel Attorney 


Interstate Commerce Commission 
Washington, D.C. 20423 


Attorneys for the Interstate Commerce Commission 


DONALD I. BAKER LLOYD JOHN OSBORN 
Acting Assistant Attorney 
Attorney General Department of Justice 


Washington, D.C. 20530 


Attorneys for the United Sta.es of America 
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UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 
Plaintiff 


Vi Civil Action No. 


1a-C-1549 
LONG ISLAND RAIL ROAD COMPANY 


Defendant and 
Third-Party Plaintiff 


Ve 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION 


Third-Party Defendants 
THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Intervening Third-Party 
Defendant 
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BRIEF OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Pursuant to the pretrial ruling of the Court entered on 
May 7, 1976, this Brief is submitted on behalf of The National 
Industrial Traffic League (hereafter sometimes referred to as 
the League). The League was permitted to intervene as a third- 


party defendant by order of the Court entered May 18, 1976. 
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STATEMENT OF THE CASE 


The League concurs with the Statement of the Case, the 


Statement of Facts, the description of Proceedings Before The 


Interstate Commerce Commission and the Statutes Involved con- 


tained in the brief of plaintiff General Motors Corporation 


(GM) except to note the League's intervention in these Court 


proceedings. 


QUESTIONS PRESENTED 


1. Whether and to what extent the Court may substitute 


its interpretation of Section 1(9) of the Interstate Commerce 
Act for that of the Commission? 
i 


2. Whether the Commission has properly interpreted 


Section 1(9)? 
ARGUMENT 


The only issue raised by tke Long Island in its third- 


party complaint is whether or not the Commission has properly 


interpreted Section 1(9) of the Interstate Commerce Act. 


(Complaint, paragraph 17) However, there is a threshold 


question as to whether and to what extent this Court may sub- 


stitute its interpretation of the statute for that of the 


administrative agency to which Congress has delegated the 


function of administ “ring it. 


This matter was referred to the Commission because of the 


requirements of the doctrine of primary administrative juris- 


diction. 


Justice Frankfurter's cogent analysis in Far East Couference v. 
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The rationale for the doctrine can be found in Mr. 


United States, 342 U.S. 570, 574-75 (1952) : 


"The Court thus applied a principle, now 
firmly established, that in cases raising 
issues of fact not within the cor’ventional 
experience of judges or cases requiring 

the exercise of administrative discretion, 
agencies created by Congress for regulating 
the subject matter should not be passed over. 
This is so even though the facts after they 
have been appraised by specialized competence 
serve as a premise for legal consequences to 
be judicially defined. Uniformity and con- 
sistency in the regulation of business en- 
trust<d to a particular agency are secured, 
and the limited functions of review by 

the judiciary are more rationally exercised, 
by preliminary resort for ascertaining and 
interpreting the circumstances underlying 
legal issues to agencies that are better 
equipped than courts by specialization, by 
insight gained through experience, and by 
more flexible procedure. 


"Tt is significant that this mode of accommodat~ 


ing the complementary roles of courts and 
administrative agencies in the enforcement of 
law was originally applied in a situation 
where the face of the statute gave the Inter 
state Commerce Commission and the courts con- 
current jurisdiction. 'The pioneer work of 
Chief Justice White’ in Texas & Pacific R. Co. 
vy. Abilene Cotton Oil Co. 204 US 426, as his 
successor characterized it, %57 US xxvi, was 
one of those creative judici:1 labors whereby 
modern administrative law is being developed 
as part of our traditional system Of law. in 


this case we are merely applying the philosophy 
which was put in memoreble words by Mr. Justice 


(as he then was) Stone: 
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', . . court and agency are not to be 
regarded as wholly independent and un- 
related instrumentalities of justice, 

each acting in the performance of its 
prescribed statutory duty without regard 
to the appropriate function of the other 

in securing the plainly indicated objects 
of the statute. Court and agency are the | 
means adopted to attain the prescribed ‘ 
end, and so far as their duties are defined 
by the words of the statute, those words 
should be construed so as to attain that 
end through coordinated action. Neither 
body should repeat in this day the mistake 
made by the courts of law when equity was 
struggling for recognition as an ameliorat- 
ing system of justice; neither can rightly 
be regarded by the other as an alien in- 
truder, to be tolerated if must be, but 
never to be encouraged or aided by the 
other in the attainment of the common ain.' 
United States v. Morgan, 307 US 183, 191." 


This rationale was cited by Mr. Justice Brennan in 


Federal Maritime Board v. Isbrandtsen Co., 356 U.S. 481, 


497 (1958), and then he added, at page 498: 


"It is, therefore, very clear that these 
cases, while holding that the Board had 
primary jurisdiction to hear the case in 

the first instance, did not signify that 

the statute left the Board free to approve 

or disapprove the agreements under attack. 
Rather, those cases recognized that in 
certain kinds of litigation practical 
considerations dictate a division of functions 
between court and agency under which the 
latter makes a preliminary, comprehensive 
investigation of all the facts, analyzes 
them, and applies to them the statutory 
scheme as it is construed. Compare Denver 
Union Stock Yard Co. v. Producers Livestock 
Marketing Asso. 356 US 282. It is recognized 
that the courts, while retaining the final 
authority to expound the statute, should 
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avail themselves of the aid implicit in the 
agency's superiority in gathering the relevant 
facts and in marshaling them into a meaningful 
pattern. Cases are not decided, nor the law 
appropriately understood, apart from an in- 
formed and particularized insight into the 
factual circumstances of the controversy under 
litigation." 
Thus, in this case, while the Court is bound by the factual find- 
ings made by the Commission, it does have the authority to review 
the Commission's interpretation of the statute at issue. Cf. 
3 Davis, Administrative Law 45 (1958). 

In this case, however, the Court need not substitute its 
interpretation of the statute, as it can confidently rely on the 
interpretation reached by the agency after exercising its 
specialized competence in determining and considering the relevant 
facts. The "courts should give great weight to any reasonable 
construction of a regulatory statute adopted by the agency 
charged with the enforcement of that statute.” Investment 
Company Institute v. Camp, 401 U.S. 617, 626 (1971). 

An objective analysis of the Commission's decision under 
review clearly shows the reasonableness of its interpretation 
of Section 1(9). The agency's ruling reflects a consideration 
of the facts and the statutory language. It also reflects 


a policy decision which should not be discurbed by this 


Court unless it is clearly beyond the scope of the Commission's 


\ 
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statutory authority. See 5 U.S.C. Sec. 706(2)(C) and Atchison 


T. & S.F. Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 
805-807 (1973). Since the Commission's order is not clearly 


erroneous, it must be upheld by this Court. 
CONCLUSION 


There is no basis for overturning the Commission's decision 
under review. The third-party complaint of the defendant Long 
Island Rail Road Co. should be dismissed with prejudice. 

Dated at Washington, D.C. this 30th day of July, 1976. 

Respectfully submitted, 


Arthur M. Wisehart 
Wisehart, Friou and Koch 
Fourth Floor 

150 East 42nd Street 

New York, NY 10017 
212-557-8800 


John F. Donelan : 
Frederic L. ee hens Lek 
Donelan and Cleary 

914 Washington Building 

Washington, D.C. 20005 

202-873-1215 
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UNITED STATES DISTRICT COURT 
THE EASTERN DISTRiCT OF NEW YORK 


GENERAL MOTORS CORPORATION 
A Corporation of the State 
of Delaware 


Plaintiff 
Vv. 


THE LONG ISLAND RAIL ROAD 
COMPANY 

A Corporation of the State 
of New York 


Defendant 
72 C 1549 
THE LONG ISLAND RAIL ROAD 
COMPANY 


Third Party Plaintiff 


Ve 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION 


Third Party Defendants 
/ 
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REPLY BRIEF OF PLAINTIFF 
GENERAL MOTORS CORPORATION 
Comes now General Motors Corporation (hereinafter 
sometimes referred to as "General Motors" or "GM"), by its 


attorneys Benson T. Buck and Leonard F. Charla, and submits 
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this its Reply Brief in the captioned proceeding. The purpose 
of this Brief is to present to the Court rebuttal of certain 
points made in the Brief of Defendant, Long Island Rail Road 
Company (hereinafter sometimes referred to as "Long Isiand" or 
"LIRR"), and to direct the attention of the Court to the status 
of certain cases cited by Defendant in its Brief. 

THE COMMISSION DID NOT ERR IN ITS 

INTERPRETATION OF SECTION 1(9) 

OF THE INTERSTATE COMMERCE ACT 

Defendant argues erroneously in Point II in its Brief 

that the Interstate Commerce Commission (hereinafter sometimes 
referred to as "the Commission" or "I.C.C."), was wrong in 
holding the LIRR may not lawfully require shipper to bear full 
costs of maintaining a switch connection pursuant to Section 
1(9) of the Interstate Commerce Act (49 U.S.C.4. §1(9)), and 
that the Commission's Decision improperly interprets the plain 
meaning of §1(9). The LIRR's argument falls, however, when one 


reads the Commission's Decision: 


"  ,. . the plain meaning of the statute 
suggests that a carrier's obligation with 
regard to switch connections is qualified 
by the following three conditions: that 
the switch connection is reasonably prac- 
ticable; that the switch connection can 
be installed and operated with safety; 
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and that the switch connection will fur- 

nish sufficient business to justify its 

construction and maintenance." 

(351 I.C.C. 691 at p. 696) 

The three conditions were met beyond all doubt and 
this has not been disputed on the record. At no point did the 
LIRR allege the connection is impracticable; the LIRR has not 
alleged the switch connection is unsafe; and General Motors has 
established conclusively that sufficient business is furnished 
over the switch connection to justify the connection's exis- 


tence, which fact the LIRR has not denied. For the Long Island 


to allege otherwise is contrary to the established facts. 


NO ELKINS ACT QUESTION IS INVOLVED 


At the present time, the Long Island has about 270 
private sidetracks along its right-of-way (Defendant's Brief, 
p-. 24). Only 169 of these sidetracks have agreements satisfac- 
tory to the Long Island. The Elkins Act argument raised by the 
LIRR (Defendant's Brief, p. 9), is wholly spurious and patently 
false. Not charging GM for maintenance of track lying upon the 


LIRR-owned land does not constitute an unlawful rebate or 


concession under the Elkins Act (49 U.S.C.A. §41(1) et seq.), 


since these charges are included in the carrier's line haul 
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rates. Rather, to charge GM for maintenance of this track 


would constitute an improper, unjustified and unlawful rate 


increase. 


THE COMMISSION DID NOT REVERSE 
THE FINDINGS OF THE ADMINISTRATIVE 


LAW_JUDGE 


Defendant alleges that the Commission, Division 3, 1 


e 


its Report and Order upon Reconsideration dated February 3, 1976: 


erroneous findings of the Administrative 


Law Judge. .. 
(Defendant's Brief, p. 11) 


o " in effect reversed the above-quoted 


This allegation does not stand up in the light of what 


the Commission actually said and did, as quoted below: 


"We now reopen this proceeding upon our own 
motion in order to clarify several issues 
arising in connection with §1(9) of the 
Interstate Commerce Act." 

(351 1.C.C. 691, at p. 69) 


The Commission discusses the Administrative Law Judge's conclu- 


sions on pages 692 and 693 of its Report and Order. It said 


there: 


"As previously indicated, we adopted - these 
conclusions and findings as our own." 


at e : va 
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On page 697 of its Report and Order, the Commission did broaden 
its jurisdiction to determine the lawfulness of contractual 

obligations at issue in cases such as these, thereby modifying 
somewhat its earlier holding in Ziegler Bros. v. Southern Rail- 


way Company, 157 I.C.C. 660 (1929). 


This hardly constitutes reversal in effect of the 
findings of the Administrative Law Judge. It is instead a 
resounding affirmaticn of the Law Judge's findings and the 
soundness of his reasoning. 

Moreover, on the is:.1es before the Commission, the © 
Commission reached the same conclusions on reconsideration , 
it had previously in its Decision of June 10, 1975, in which it 
first adopted and affirmed the conclusion and findings of 
Administrative Law Judge Ries. 

THE ALLIED CONTAINER CASE CITED IS 
NOT ADMINISTRATIVELY FINAL AND IN 


FACT SUPPORTS THE POSITION OF PLAIN- 
TIFF WHEN READ IN ITS ENTIRETY 


Defendant cites I.C.C. Docket 36143 Allied Container 


Corporation v. Maine Central Railroad Company extensively in 
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support of its cause. In that docket, an Initial Decision of 
dated etearten Law Judge F. M. Dolan, dated April 22, 1976, 
and served April 29, 1976, considered the questicn of whether 
shippers having private sidetracks on the Maine Ce>*.¢ai should 
bear the costs of construction and maintenance of the switch 
connections. When read in its ethieks his Initial Decision 
is not inconsistent with the Commission's Decision in the 
instant case but rather follows the principle of the instant 
case and in fact cites the holding of the Commission in Docket 
35790 General Motors Corporation v. The Long Island Rail Road 
Company, the instant proceeding. In fact, GM v. LIRR is cited 
extensively by Administrative Law Judge Dolan on Sheets 6-9 


of his Initial Decision. 


General Motors respectfully directs this Court's 
attention to the fact that Allied is by no means settled, and 
that exceptions have been taken by the shipper. A copy of the 
Initial Decision in Allied will be provided to this Court by 
the attorney for the Interstate Commerce Commission. If the 
Initial Decision in Allied is eventually upheld, the case is 


still distinguishable by the facts from the instant case in 


that Maine Central was found to have proved its position on the 
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record while the Long Island has failed to de so. As the 


Commission noted in GM v. LIRR on page 696 of its Report and 


Order: 


"Wwe find that, on the present record, respon- 
dent may not lawfully impose the proposed 
maintenance charges upon petitioner and that, 


in the absence of a change in the practica- 
bility, safety, or sufficiency of traffic to 
petitioner's sidetrack, respondent may not 
terminate service over the involved switch 


connection." 

The Long Island refers to its freight deficits without 
mentioning that the freight traffic handled for GM is profit- 
able as has been established in the record. Following the 
reference to its freight traffic, the LIRR then went on to 
discuss its losses in general, and its divisions with other 
carriers, which the LIRR regards as unsatisfactory. However, 
the financial circumstances of a carrier do not entitle it 
to treatmert different and special from that accorded all other 
carriers. Federal statutes must apply equally to all parties 
in a given class, and can allow no deviation in individual 


cases no matter how grave a real or imagined plight may be. 
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CONCLUSION 


General Motors Corporation again asks that the 
Decision of the Commission in its Report and Order dated 
February 3, 1976, and served March 17, 1976, be adopted by 
this Court and that a permanent injunction issue prohibiting 
the Long Island from terminating service over the above switch 


connection. 


Respectfully submitted, 
a i f 
LAMM VMs ee 
Benson T. Buck 
Leonard F. Charla 
Attorneys for 
General Motors Corporation 
3044 W. Grand Boulevard 
Detroit, Michigan 48202 
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JOINT REPLY BRIEF OF THE INTERSTATE COMMERCE COMMISSION 
AND THE UNITED STATES OF AMERICA. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION, ) 
Plaintiff, ; 

Vv. ; Civil Action No. 

THE LONG ISLAND RAILROAD COMPANY, ; 72-C-1549 

Defendant. ; 
wade cages oo ) 
THE LonG ISLAND RAILROAD COMPANY, ; 
Third-Party Plaintiff, ; 
v 
UNITED STATES OF AMERICA and ; 
INTERSTATE COMMERCE COMMISSION, ) 
Third-Party Defendants. ‘ 


JOINT REPLY BRIEF OF THE INTERSTATE COMMERCE 
COMMISSTON AND THE UNTTED STATES OF AMERICA 


STATEMENT OF THE CASE 
Initial briefing in the case at bar was by con- 
current filing of pleadings by the parties. Although the 
Government submits that its initial brief fully answers 
the main allegations of the Long Island Rail Road ("'LIRR") 


we take this opportunity to meet some contentions raised by 


LIRR in its brie£. , 
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1. LIRR cites extensively in its brief (Br. at 
12-14, 17, 29) the decision of Administrative Law Judge 
Dolan in Docket No. 36143, Allied Container Corporation v. 
—— 


Maine Central Railroad Company. First, we note that 


this is only an initial decision, at the first level of 


Commission adjudication, to which exceptions have been filed, 
and therefore carries no precedential value upon judicial 
review in this Court. The recommended opinion dees not 

yet represent the views of the Commission. 

Second, the Allied Container case presents a situation 
factually divergent from the one at bar. The matter at 
issue there involves "the contractual terms requiring 
industry to bear the costs of construction and future 
maintenance of a suitable connection and lead tracks on 
railroad property." (M/S p. 7). DARL lied Container, unlike 
the case at bar, it was found: 


"The evidence demonstrates that Maine 
Central has maintained the same policy for 
the past 50 years requiring industry to bear the 
costs of installation and maintenance of private 
sidetracks including switch connections and 
spur or lead tracks. By so doing defendant has 
not charged those costs to operating expenses, 
they have not formed a part of its rate base, 
are not recovered by revenue from the line-haul 
rates and there is no duplication or over 
compensation. In fact, since such costs are 
borne by industry, its rate level should be 
lower than if those costs were borne by the 
earrier." ((M/S, pp. 7-8). 


/ We have attached as Addendum A a certified copy of this 
ecision for the convenience of the Court. 


L 
d 
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2 As we pointed out in our initial brief, this case 
involves a simple failure by LIRR to meet the statutory 


requirements of Section 1(9) of the Act, 49 U.S.C. §1(9). 


We do not mean to suggest that respondent is 
forever precluded from establishing separate 
maintenance charges for switch connections to 
private sidetracks. Such charges would, however, 
have to be predicated, first upon establishing a 
reduction in line-haul rates to correspond with 

the resulting separate maintenance charge, or a 
showing that the existing level of line-haul rates 
is reasonable, despite the additional charge for 
maintenance, and second, upon a showing that the 
separate maintenance charges are reasonable and are 
nondiscriminatory, nonpreferential, and nonprejudicial. 
(351 1£.C.€. 698-99). 


CONCLUSION 


In the final analysis, the instant case presents 
a simply evidentiary failing by LIRR. No argument 
raised by that railroad warrants remand of the instant 


Matter to the Commission. 


DONALD I. BAKER LLOYD JOHN OSBORN 
Assistant Attorney General Attorney 
Department of Justice 
Washington, D.C. 20530 


Attorneys for the United States of America 


ROBERT S. BURK RAYMOND MICHAEL RIPPLE 
Acting General Counsel Attorney 


Interstate Commerce Commission 
Washington, D.C. 20423 


Attorne;s for the Interstate Commerce Commission 
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Bnterstate Commerce Commission 
Washington, .€. 20423 


I, ROBERT L. OSWALD, Secretary of the INTERSTATE 


COMMERCE COMMISSION, do hereby certify that the attached is 
a true copy of the Initial Decision, served April 29, 1976, 


in Docket No. FD-36143, Allied Container Corporation v. Maine 


MACentral Railroad Company, the original of which is now of 


tee File and of record in the office of said Commission. 


IN WITNESS WHEREOF I have 
hereunto set my hand and 
affixed the Seal of said 
Commission this 13th day 
of September, A.D., 1976. 


A 
COMMERCE COMMISSION 
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INTERSTATE COMiERCE COMMISS LON 


SeavicE DAT 


4?P 23 1976 


ALLIED CONTAINER CORPORATION 
Vv. 
MAINE CENTRAL 2AILROAD COMPANY 


Defendant's customary practice of requiring a shipper on a private 
sidetrack at Auburn, Me., to bear the cost of construction and 
maintenance, with an exception, of a switch connection to its 
tracks pursuant co a contractual arrangement found not shown 
to be unjust or unreasonable or to violate sections 1(3), (4), 
(6) or (9) of the act. Complaint dismissed. 


Georze H. Pettigrew for complainant. 
Phitip Lawton Moore for defendant. 


By Frederick M. Dolan, Jr., Administrative Law Judge: 

By complaint filed February 10, 1975, as amended, Allied Con- 
tainer Corporation, a subsidiary of Union Camp Corporation with a 
plant in Auburn, Maine, alleges that defendant has subjected it to 
the payment of money for the cost of constructing and the obligation 
of waintaining a switch conection which when coliected and still is 
unjust and unreasonable in violation of section 1 and o£ section 1(9) 
of the act. Complainant further requests tnat the Commission exercise 
its power under section 1(9) of the ect establishing what constitutes 
"veasonable charges" for such construction and issue an order there- 
under awarding it — to the extent that such costs had been 
borne by it and determine that it is not responsible for futuce main- 
tenance of the switch connection. 


Somplainant has paid $34,883 to defendant but alleges that de- 
fendant should be required to bear $22,193 with the industry responsi- 
ble for the remainder or $12,690. Complainant paid an advance deposit 
of $11,200, however, the work by defendant on the first 170 feet 
actually cost an added $3,058.47 or a total of $14,258.47 which com- 
plainant has now paid. By order served February 10, 1976, defendant's 
motion to dismiss the complaint was denied by Division 3. The modi- 
fied procedure was followed and the proceeding was assigned to me for 
initial decision. 


Defendant moved to strike portions of compiainant's reply state- 
ment (1) the allegation that defendant's actions also vinrlated sections 
1¢3), 1(4) and 1(4) of the act, as an unlawful broadening of the scope 
of this complaint proceeding, (2) various words, phrases or other 
porzions of the reply on such grounds as thac taey are improper rebut- 
tal or erroneous characterization of complainant's evidence, (3) the 
amendment to complainant's exhibit B, acceptin; defendant's cost as- 
sumptions, increasing the total cost of the construction to $40,309.47 
and reducing the amount of deferdant's share siace complainant does 
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’ 


G2 Bilis. Sa yee re Se CL) eore. 
= c= sections - anc 1(S) Of ta (ace 
y imposed ou vail: cads gadcer . -csaen 
; asportation upon ~eascnable veq-est, 
Complainant smpl icn in its recly by referring <- 
carrier's cuties | rapns 1(3) and 1(6) in additic. co 
sub~aragraph 1(4) nt is bread enough to considez the 
evidence under th bsecticcs of section 1. See Jvitt 
ar 266 1.€.€. 55, 56 (1946) where 
Ec (5), G8), (29), (20), anc of sections 
: § © were sileged in the complaint. On 
bricf ccm? ac he CSommissicn egrecd that the evidence 


n 
: n t 
aiso esccbiished viclatiors of sectiocrs 1(4), (€;, aac (9) 9. the 
eed i 


act, To pleed the isw veliec on, is no more necessery =f a zésceed- 
ing before tne Co~waission than it isir a iudicial proceeding. wnicago 
R. 7. & >. Ry, v. inites States, 274 U. §. 29, Fork Mountain Csai C 


vo Jines nati, N. ©, & cs te Ry, CoO., 206 1.¢.C, TOE, LLO (itc4S) anc 
mils, in-. ¥. Gréaz Norsnern Rv. Co., 269 I.C.C. 457, 466 
wi). ‘the motior cc strike the ref rence in the reply tc sections 


1(3., 1€4) ard 1(6) 2s overruied, The other matters »bjectec to are 


gecerally arg mertative aol will De treated as such. The motion to 
strike t1e remeirir: portions of the -eply statement is overzcled. 


Corsslaiaant hus 4 plent at auburn, Me., where it receives pulp- 
beard, wanufactures 2nd ships eced boxes end waste. when 
the plaot was ander construction, the narties entered negctiations for 
vrai? service and “i.e installation of a private sicetrack connecting 
x 
q 
e 


the plant with ¢e: 
treck, The inJustcy vould 
lebor forces, wou: 
besis acd the incu 
site preparation, 
ing 701 feet of tx 
an edvance payme= ; 
be vcerformed by tie va cad, I. regertd to maintenance, iadustry 

woud be responsible for ail except for removal of snow and ice on 
the firsc 85 feet termed the switch avea, which would be railroad's 
resvonsibility. Sf the 871 fect, 496 are on industry property and 
375 feet of track are «n cefendaat's land. On February 15, 974, 

complainenc wrote cetendant stating that industzy's policy in the 


vy Sor it. Ine railveced, with ite own 
Fl-est 175 feet on a cost reimorrsable 
vould, with its cen contractoz, arrancze for 


a Or 

<. The dreft con cact required industry te make 
£ 4.°90 as the est-mated cost of the weuk to 
= rx 


acvage. This wovld recuire 871 feet of 


jrainage, “aliast and building the renain-~ 


pas: was Zo buile anc maintain private sidetracks on its own prcperty 


ance the railroad would constzuct and maintain the track from the 
potat of switch to the right-of-vay line (i.e. on railroad rreperty) 


anc that incustry was not all willing to go along with the agreement. 


DeZendane replied stating that its policy was that the entire sice- 
track required by an industry is paid for and owned by the industry. 


Thereafzer the agreement was signed March 8, 1974. Complaincat paid 


defendant $11,290, The sidetrack was subsequeatly constructed. Upon 
payment in ful titl: and ownership of the sidetracks including the 


switen conneccicn vested in the industry. On May 28, 1974, complainant 
wrete defendart asout an initial decision of Adminiscrative Law Judge 
2 : 


Richard S. Ric: 
for Decl i 
anc the 3 ong 


eryed M 


> 


7 21, 1974, in Docket No. 25790 Joinr Petiticn 
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For ac leet 50 years it nas ocen che customary »reccice and 
is ww the polic, of defencant noc to absorb any co.ts assoc..ated 
wisca insta:lation and mairtenance of crivctely owned sidetrac«s, 
irciuding their switches and leacs. Currently on the lines of 
deZendant there are more than 19C active privately owned sidecrerks 
with a switch and connection on this railruad's vight-cf-way, each 
of which is subject to effective agreements with private industry 
to be served thereby. 


Those industries constructing sidetracks on, >.x adjecent to, 
the property of defendant have borne the entire cost of sidetrack 
construction and maintenance. Tnis includes all custs from und 
including the poinc vf switch to che eac of the incustrial sidetrack 
excepting the cost of snow removal in the switch or turn-out area, 
which cost is directly associated with main line track operations 
and is borne by the railroad. 


Because of the labor agreements with its track forces, defen- 
dant must install the main line turn-out. The material installed 
must be compatible with its stancards. Defendant installs, at the 
expense of industry that portion of the track from point of switch 
to the clearance point, which in the case of complainant's siding 
amounts to a total distance of 170 feet of track from the po’nt of 


main line connection. The clearance point is located where the ceater 


line of the divergent track reaches 13 feet from the center line of 
the main running track. 


Tne total width of the Maine Central right-of-way varies from 
66 to 99 feet, Because the main track is normally lecated in the 
center of the right-of-way, the length of thac portion of divergin 
industrial sidetrack located on railroad land wiil vary cuca dered 


In the case of complainant's sidetrack the portion of the track 
constructed on defendant's right-of-way had to be lengthened because 
(1) the building entrance elevation was about 45 feet lower than che 
main track elevation, and (2) the track had to be laid out elong the 
railroad right-of-way to avoid encroaching on the private land of 
an abutter before diverging into complainant's land. 


After defendant constructs and piaces in service an industrial 
gidetrack the subsequent cost of maintenance is Dorne by the indus- 
try under the terms of the sidetrack agreement signed by the indus- 
try. Such agreements are usually written to comprehend railroad 
forces performing the required track maintenance work, on a cost 
reimbursable basis; however, an induscry may elect to maintain the 
track. There are only three industries on defendant's entire system 
that perform their actual maintenance, Although the standard main- 
tenance agreement gives the railroad authority te maintain the track, 
it is normal procedure for che railroad to first notify the industry 
of the extent and approximate costs involved before undertaking the 
required maintenance work. There are 13 industries served by defen- 
dant that give blanket authority to the railroad to perform required 
maintenance work without prior notification. 


Track maintenance comprehends those repairs or adjustments that 
must be made to keep the track safe for trair. operations. Winter 
anc spring conditions in this northern climace frequently cause the 
track to heave or settle. The specific maintenance work includes 
such matters as track resurfacing and realignmeit, tightening bolts, 
corcecting track guage and spiking, adjusting switches, clearing out 


BRS 
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flangeways, cepiac 
for snow and ice xz 
payeble by industr 


ing, Cressties and cvack comporenis; and, zscept 
;ovai within the main line operating erea, ere 
when such wovri: is performed thereon, 


POSTTIONS Ce THE PARTIES 


Complainant contends (1) thaz it should be responsible caly for 
the 496 feet of track on its proszerty ané the cerrier should be 
respensible for that pertisn of the track on its property because of 
the genexal duty imposed upon ali ccrmon carviers by railroad by 
seczion 1(4) of the act to provide and furnish fransportation upon 
reasonable reqies<; (2) that, assuming all of the statutory conditions 
are satisfied, the construction aad maintenance cf a switch connection 
fo a private sicetrzck located wholiy sn a railroad's right-of-way is 
to be cone at the carriei’s expense cicing section 1(9) of that act; 
2) thet contrery co its experience with about 200 sidetracks this 
is the first ecces*oa in which it has been required to bear the burden 
of constructing and maintaining a switch conaection on railroad pro- 
perty. 


Defendant coarends (_) that complainant has not presented a 
compelling reason for the Commission to exercis: jurisdiction in 
this preceeding; (2) that a switch and connection have already becca 
installed purstanc to a viable agreermenc detweer the parties which 
coitaincd mutual and respective consice-atioas which neither Dart 
hee pricr legal duties to perform and thar section 1(9) would be 
appuicasie oniy if th. defendant had Zeiled to install or Operate a 
switch connection; (3) that the Interstate Commerce Act does not 
preaibit, as a matter of law, industry xesponsibiiity for costs of 
construction and maintenai cz of a switcl and lead track connection 
to a private sidetrzck; (4)(a) that 2+ hes no Cuty to bear the cost 
of constructing sidetrack under sect’ cu (77) or section 1(9); (b) 
thet its custcmary practic: whi-- nas oeen to m-ke shippers on its 
Line seeking the benefit and use of private sidetracks responsible 
for ail such cos:s uader standaré sidetrack agreements, excepting 
the costs of snow ard ice remove! within che turn-out area of main- 
lize operations, has not been shoun te be ‘inzeasonable; (5) that the 
actual charges are rot shown to ve unveasonable; (6) that the charges 
for constructicn and maintenance herein have not been shown to be 
charges for "cransportation"; (7) chat any alteration in cefendant's 
Cuctomery po.icy of industry responsibility for direct costs associated 
wich construction and maintenance of right-of-way facilities serving 
private sidings would be unreasonable. 


vISCUSSION AND CONCLUSIONS 


The issue is whether it is unjust and unreasonable or in viola- 
tion of sections 1(3), (4), (6) or (9) of the act for a railroad and 
an industry to contractually agree for an industry to bear the cost 
of constructing and of future maintenance generally of a switch con- 


nection and lead tracks located on railroad property and connecting 
with an industry sidetrack, 


Tt mzy be heipful initially to sez forth a few basic principles. 

A carrier bas nc cbligation to construct or maintain private side- 
tracks cither under ti: cet or ct common law, Winters Metteiic Paint 
Calcago, M & St. P. wo,, 28 1.0.0, Se7, 3 2L0Ux 
Gary Term. Ry. Sratching, 241 T.c.C. 53, 70 (1940). in the latter 
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proceeding a carrier was found in violation of section 3(1) for 
constructing and maintaining private sidetracks for some industries 
but not others, Sce also Switching at Richmond, Va., 245 I.C.C. 
295, 300 (1941) and Shaw Warehouse Co. v. Soutiern Ry. Co., 308 
3.€.C. 609, 630 (1959). 


Section 1(9) provides as follows: 


Any common carrier subject to the provisions of 
this part, upon application of any lateral, branch 
Liae of railroad, or of any shipper tendering inter- 
state traffic for transportation, shall construct, 
maintain, and operate upon reasonable terms a switch 
connection with any suca lateral, branch line of 
railroad, or private sidetrack which may be con- 
structed to connect with its railroad, where such 
connection is reasonably practicable and can be put 
in with safety and will furnish sufficient business 
to justify the construction and maintenance of the 
same; and shall furnish cars for the movement of 
such traffic to the best of its ability without dis- 
crimination in favor of or against any shipper. If 
any common carrier shall fait to install and operate 
any such switch or connection as aforesaid, on appli- 
cation therefor in writing by any shipper or owner 
of such lateral, branch line of railroad, such ship- 
per or owner of such lateral, branch line of rail- 
road may make complaint to the Commission, as provided 
in section thirteen of this part, and the Commission 
shall hear and investigate the same and shall detez- 
mine as to the safety and practicability thereof and 
justification and reasonable compensation therefor, 
and the Commission may make an order, as provided in 
section fifteen of this part, directing the common 
carrier to comply with the provisions of this section 
in accordance with such order, and such order shall 
be enforced as hereinafter provided for the enforce~ 
ment of all other orders oy the Commission, other 
than orders for the payment of money. 


Thus, once a private sidetrack has been constructed to connect 
with a railroad and application made the carrier must construct, main- 
tain, and operate “upon reasonable terms" a switch connection with the 
private sidetrack "where such connection is reasonably practicable and 
can be put in with safety and will furnish sufficient business to jus- 
tify the construction and maintenance of the same." If the prerequi- 
site statutory conditions exist, the connection must be made whether 
Gesired by the carrier or not. Imperiel Wheel Co. v. St. L., I. M. 

& S. Ry. Co., 20 I.€.C, 56, 59 G : 


Section 1(9) alsc provides that for constructing, maintaining 
and operating a switch ccanection a carrier is pret 0 to “reasonable 
terms" and in another sentence ‘reasonable compensation." The two 
scatences comprising section 1(9}) complement each other the first set- 
ting forth the conditions uson waich the carrier's duty exist. The 
second gives the Commission authority to crder che carrier to fulfill 
that duty if it shall fail to install and operete any such switch or 
cornection when all the requisite conditions are present. The Commis- 
ston is also empowere¢c to determins as to the safety and practicability 
justification and reascnacle comgensatton in regard to the switch con- 
nection, Justification" refers to whether a shipper wili furnish 
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sufficient business to JUstity ep. 
the switch connectioa, "Re zsonak 
of che carrier tc construct, meircezir 
tion "upon reascnable tens." "FE 
mined in, for 6xainpie, M'rae Tesi; 
345. 547 (1907) where the Comnis: 
tha= $156 would be compensation fo 
ficient track so that z car might tieaced by the Seperina- 
teracent, of maintaining the sane S$, ond of paying waat- 
ever slight damage may be done tau eOacd tiie oF way. We are 
furcher of the opinion that this connection |< Pe prac vicasle; 
that it does not add much tc the «azard c: Seavcard 
Air Line Railway, } 


gia mos 


1 ‘. 
i CEES ta one duty 


S 


4 
a:¢ Of he opinion 
Ge S@icch and e¢ 


. 


ae 


t suifictert to 
justify the connection." See Virginie Coei & fuel C ve Ne & W. 
Ry, Co., 55 I.C.C, 61, 64 (191 Ve 


The weight to be accorded Ghe concrece $..gh-4 by the parties on 
March 8, 1974, is also at issue, In Sicuxr City som, Ry. Switchin 
Supra, the Commission found that "3uz even if ic se @ tack thet he 
Stockyards Company entered into contracts with C_dahy & Amour 4 
the time they located in Sioux City, ta o-ovide 74 maincain loaatag 
and unloading tracks for their use wict their rceevective pacts, 
it does not follow that respcndent= is end tc continue to ¢ Sry cut 
those terms of the contracts, if doing so viclaces the provisions of 
the Interstate Commerce Act cr relacec WES. Cortvacts whie>. are in 
derogation of regulatory autnority are void acd ucenlorceablu. haw 
Yor«, N. H. & H. R. Co. v, Inter:tate Commerce ceunission, 209 UlS7 
361; Armour Packin CO. v. Unitec Sse cy 209 S50; Louisville & 
N. RK. Co, v. Mottiey, 219 us. 497; Uscced States y, Unter = co¢kyard, 

U.S. 286; Davis V, Cornwell, 254 a 
et OTN WELL 


A factual situation ¢ 


Siilles sco ca. P) 
sidered in Ziegler 2208. V. Southers ic: 


a 


SSE€nt proceeding wes con- | 


taf I,C.C. 666 (192°) 
where complainait aac cefendane Cet res @ <0. [tact whereby defea- 
Can= wes to build o privac: sidiag for vomplaivsat ani inste i a 
switch connection “Zor a certain soecis: 


peeri-ec sum, Complainant pate for 
the entire work, $632.50 of which was shown as the amount fc: instal- 
ling the switch, The Commission treiced che compleint, alle cing tha: 
the charges collected were unreasonab.e, as one falling unde> section 
1(9) and found as follows: "/That Section] docs act authcrize us to 
determine wnat a easonable charze would de for ¢ swicch connection 
thac has been installed and in overation, Our Suiiccietion e::cends 
only to the consideration of the installation of ewicoh cornections 
when carriers refuse or fail to instali such sonmec tions." The com- 
plaint was dismissed, 


The Ziegler Bros. case was recentiy Gigcussec ia Docket No. 35790 
referred to eariler which culminated ir 4 report of Appellate Division 
3 in General Motors Ccr -, Long I, R. privy, sacetreckc, 351 2.0.6, 691 
(1976) herein termed the Geaeral Motors cesé, the desisioa in which 
was served March 17, 1976. That report cealt with the question of 
whether the Long island Railroad Company aay lawfully prevcor.dition 
continued rail service to Che privete sicatvack of Genera’ lioters 
Corporation at Bethpage, N. Y., upon G's enceriay inte ar = j-eenens 
to bear the maintenance expenses for the switch ecenection a thas 
rivate sidetrack, Thet reporc distinjuished the Zicsler br 


SITES EX | L 308s case 

on the fact of the pre-existing contract or agreement for tris construc- 
tion of the switen connection, tne saue 2: in tic Surtane Bp 9ce¢eding 

as folicws: ". . . service over the swicea i 


FORAGE LON Was conditioned 


43la 


ADDENDUM A, ANNEXED TO FOREGQING REPLY BRIEF 
is = 19) aa 


from the outset upon shipper's undertaking to compensate the carrier 
for the cost associated wich the switch connectioa," 


The General Motors report, noting the disclaimer of jurisdic- 
tion in the Ziegler Bros. case. - 


"Our jurisdiction extends crly to the consideration of the 
installation of switch conae:tions when carriers refuse or fail to 
install such connections" - found it too broad. 


While noting that the Commission has Len careful not to inter- 
fere with contractual disputes concerning costs of construction and 
maintenance of switch connections Appellate Division 3 stated that 
"ge ig inconsistent to hold that the Commission can prescribe reason- 
able compensation for construction when it orders institution, but 
can not review the reasonableness of such compensation if voluntarily 
agreed to by the parties." This is interpreted to mean that, despite 
parcies voluntarily entering into a contract setting forth compensa- 
tion for construction of a switch connection, at some later date upon 
request of either party the Comaission can review the reasonableness 
of the terms of that contract in regard to compensation. 


This new rule will now be applied to the facts in this proceed- 
ing. The parties signed the contract but there is disagreement and 
complainant desires a review of the terms of compensation. It must 
agaia be emphasized there there 4s no real disagreement over the a- 
mounts for constructing the tracks or for prospective maintenance but 
rather with the contractual terms requiring industry to bear the costs 
of construction and future maintenance of the na een connection and 
lead tracke on railroad property. 


Turning again to the wording of the report in the Generel Motors 
case, the basis for the change in policy is found on page ° 
tiac report as follows: "... maintenance costs are usually charge- 
able te operating expenses, form a part of the rate base and are 
recovered from operating revenue produced by the rates for delivery 
ovez a switch connection. An additional charge for maintenance of 
switch connections could result in over compensation for the main- 
tenance of such connections. The respondent in this proceeding has 
not established that the line-haul rates do not fully compensate it 
for the maintenance of a switch coanection at issue. Nor has respon- 
dent established the reasonableness of the additional maintenance 
cherges. . .'' While the agreement in the General Motors report only 
dezlc with maintenance expenses the report also speaks of construction 
costs and the principle would be the same since title and ownership 
of the switch connection vested with complainant. Applying that 
rationale here defendant Maine Central would be responsible for the 
construction and maintenance expenses of the switch connection if it 
charges such expenses to its operating expenses, if they form 9 part 
of its rete base and are recovered from operating revenue produ <d 
by the rates for delivering over «4 switch connection, The evidence 
danonstrates that Maine Ceatral has maintained the same policy for 
the past 50 years requiring industry to bear the costs of installatioa 
and maintenance of privete sidetracks including switch connect tons 
ax¢ spurs or lead tracks. 3y so doing defendant has not charged those 
co-ts to operating expenses, they have not formed a part of its rate 
pase, are not secovered hy revenue from the line-haul rates and there 
is no duplication or over compensation. In fact, since such costs 
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are borne by industry, its rate Level snuovic be icwer chan if chose 
costs were borne by the carrier. Mereover, deluadan: joes nox 
justify transportation rate inereases on wt... basis os icivate switch 
anc lead track construction and staintenens: « 5 


Tc compel defendant against iz: cster hed cuscom  o elsorb 


allocate them to its general costs u 
result in the necessity of increcsia nranspos 
Yates which would be borne by all railroad shippers and receivers on 
its system who, not being authorized ¢5 lezc oz unluad at such sicings, 
would not obtain a direct benefic therefrom. 


@OULC NC vitably 
ston 


Any decision altcring the terms of the Marsh 5, 
agreement would immediately advactage compl.inarec end a 
ageinst the 190 other industries who are now served by 
both on as well as extending off defendant’: rizncs-of- 
decision would be particularly discriminator, in respzct to those 
shippers who have established private sicings wioil: locatee within 
defendant's right-of-way and who could not inveke: seccion 1(9) since 
there is no "private sidetrack" with which to connect. Comzare 
Schlicher v. Director General, 62 1,.C.C. 181 (1922). 


Ww 
J 


be 


nw 
h 
re tn 
o 
' 
Zi ees 
OM tr 
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At a time when railroads throughout this nation are 
the burden of sustaining excessive rixed caritel asset: 
liquid assets, it would seem inéppropriate to requires a4 
take on the additional burden of financing the instail.c 
tenance of a righc-of-way facility, 2 switct. connecticr, 


nh 
taQ  j* FN 


i 


railroad customarily and regularly for half a century hes 1 
resvonsibility directly wich the immediate beneficiaries of such a 
facility. 


As to the alieged violaticr: of cthexv sections of 
seems clear that since Congress _egisiates ps ecificcily 
1(9) with regard to switch connecticn. aati ia view of the 
of policy on the jurisdiccional .uestion in the Cenevai bos 
the inquiry shoulc be confined to thet section of che act 
the rights and duties of the par-ies. In ary event the 
imposed under section 1(4) to provide and fucnizh trans 
reasonable request cannot be stretched to irecludce an 0% 
construct and maintain 1 switch connection. The sil c. 
satisfy its duty under its line-haul rate by deiivering car .ua 
freight at a team track, Nor can the duty under seccion i,--j} to oro- 
vide and furnish transportation upon reasonable rccuesi be 1 .terpreted 
as affording complainant a means of abrogatirg the terms of che con- 
tract. There is no indication that the defendant has failes co deliver 
cr pickup freight over conplainant's sidetrack at Aubura acr in any 
other manner failed to render transportation upon reascnable request, 
The facts complained of do not substantiate a violation of -setion 
1¢4) of the act. 


In regard to whether defencant is guilty cf an wrreaso-aole 
prectice or otherwise unjust or unreasonable ir ceclining tc bear 
the cost of installing and maintainin;, the switch co.nectio. conm- 


plainant has not established that defendant is ontracy to 
its customary practice or estab:.ishec unlawful.e this respect. 
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Whire there is some indication that co..:plainant has entersd into @ 
differeac type of agreement in regard co some 200 other sidetracks 
no ‘urther details were provided. In uny event it would seem that 
rai. carriers have had at least two alcernatives in regard to the 
construction and maintenance of switch conne tions. Oae has been to 
follow the practice of defendant and the other has been to absorb 
such expenses and to make appropriate adjustments in line-haui rates 
as mandated by Atchison, T. & S. F. Ry. Co. v. Wichita Board of Trade, 
412 u. S. 800 . No evidence was introducea tc supporr tne 
alleged violation of section 1(3). Requested findings not specifi- 
cally discussed in this report nor xcflected in the findings or 
conclusions have been considered and found not justified or unneces- 
sary for the proper disposition of this proceedin3. 


ULTIMATE FINDING AND ORDER 


Upon consideration of all the evidence of record the Administra- 
tive Law Judge finds that the complainant has not established that 
defendant's customary practice of requiring a shipper on a private 
sidetrack at Auburn, Me., to bear the cost of construction and main- 
tenance, with an — of a switch connection and spur track to 
defendan:'s main tracks pursuant to a contractual arrangement is 
unjust and unreasonable or in violation of sections 1(3), (4), (6) 
or (9) of the act; and that this decision is not a major Federal 


action significantly shag se the quality of the human environment 
° 


within the meaning of the National Environmental Policy Act of 1969. 

It is ordered, that the complaint be, and it is hereby, dismissed. 

Dated at Washington, D. C., this 22nd day of April, 1976. 

mules es rene ’ 
“4 ‘she A). AE CB>-Ju4 

By the comission Fa MeHEh . Dolan, J¥., Administrative Law 

Judge. 
ROBERT L. OSWALD, 


Secretary. 
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| EBASTERN DISTRICT OF NEW YORK 


|| UNITED STATES DISTRICT COURT 
| 


GENERAL MOTORS CORPORATION 
A Corporation of the State of Delaware, T2,C. 1949 


| Plaintiff, 
-against- 


- THE LONG ISLAND RAILROAD COMPANY 
| A Corporation of the State of New York, 


Defendant. 


| THE LONG ISLAND RAIL ROAD COMPANY, 
Third-Party Plaintiff, 


~against- 


| UNITED STATES OF AMERICA and 
|| INTERSTATE COMMERCE COMMISSION, 


| Third-Party Defendants. 


SUPPLEMENTAL BRIEF ON BEHALF OF 
DEFENDANT AND THIRD-PARTY PLAINTIFF, 
THE LONG ISLAND RAIL ROAD COMPANY 

| 

1 PRELIMINARY STATEMENT 


| 
bie Due to an erroneous understanding that only simultaneous opening 


\ briefs were to be filed in this case, defendant and third-party plaintiff, 


|The Long Island Rail Road Company ("LIRR"), filed no reply brief 


iprior to the argument before the Court on September 17, 1976, This 


an ee ee 


a 
| 
: 
| 
| 
: 
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oe 


| supplemental brief is being filed pursuant to the permission granted 


by the Court at the close of oral argument on that date. 


THE ABSORPTION BY LIRR OF THE EXPENSE OF MAINTAINING | 
THE SWITCH CONNECTION TO GENERAL MOTORS' SIDE- 
TRACK, WHILE REQUIRING ALL OTHER RECEIVERS 
SIMILARLY SITUATED TO PAY SUCH EXPENSES, WOULD 
RESULT IN UNLAWFUL PREFERENCE AND PREJUDICE | 
AND COULD, IN THE ABSENCE OF THE COMMISSION'S | 
ORDER, RESULT IN ViOLATION OF THE ELKINS ACT, 


4 


As the record shows, 169 other shippers and receivers signed the 


| standard LIRR sidetrack agreements before General Motors (''GM"') 


I % 
became the first to refuse todo so. While holding that LIRR could 


not require GM to absorb the cost of maintaining its switch connection, 


| the Commission evidently found nothing wrong in LIRR's requiring the 


| first 169 to do so. Were this decision allowed to stand, it would result 


in w classic example of the type of undue preference and prejudice which 


| the Interstate Commerce Act was enacted to prevent, 


In its report, the Commission (at p. 698) states that LIRR's 


In its reply brief, dated September 10, 1976 (at p. 3), GM implies 


that only 169 of the 270 shippers with private sidetracks on the 
LIRR have signed LIRR's standard agreements. This is not so, 
GM was the 170th shipper or receiver to whom the agreement was 
submitted, and the first to refuse. Subsequently, others did sign 
the agreements, but some, taking their cue from GM, refused, and 
the siguing of additional agreements is being held in abeyance, 
pending resolution of the present controversy, 


436a 


SUPPLEMENTAL BRIEF ON BEHALF OF DEFENDANT AND THIRD-PARTY 
PLAINTIFF, THE LONG ISLAND RAIL ROAD COMPANY 


enn be 


' absorption of maintenance expenses on GM's switch connection does 


| not "unjustly descriminate against or unduly prejudice smaller shippers 
not having a private sidetrack upon which to accept delivery of their 


| traffic.'"' That would be true if LIRR's financial condition enabled it 


\ to absorb maintenance expenses for switch connections to all shippers 
| 


|| having private sidetracks. LIRR's financial plight does not permit it 


|| to do so, and since it must require the vast majority of its shippers 
and receivers having sidetracks to pay the maintenance cost for the 
switch connections, it clearly must require GM and other recalcitrants 


to do so in order to avoid undue preference and prejudice. 


For LIRR to absorb the maintenance expense for GM, and possibly 


a'few other powerful corporations, while requiring oth*r shippers and 


receivers similarly situated to pay such expenses would, if done 

| voluntarily by the LIRR, undoubtedly violate the Elkins Act (49 U.S.C. 

| §41(1) et seg.), and probably result in prosecution by the Coramission's , 
| Bureau of Enforceraent of LIRR and the shippers receiving such service | 
| | 
|| without charge. Nowhere in the Commission's report or in the pleadings 
' filed by Commission counsel is there any reference to the Elkins Act 


| or any attempt to reconcile the Commission's decision herein with the 


provisions of that Act, 


present and, at the same time, to enable a carrier to receive reasonabl 
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THE ALTERNATIVES SUGGESTED BY THE COMMISSION IN 
ITS REPORT ARE COMPLETELY IMPRACTICABLE 


Section 1(9) is ideally designed to enable a shipper to require a 


carrier to operate and maintain a switch connection where the re- 


quirements as to practicability, safety and sufficiency of traffic are 


2 


compensation ior providing this special service, which would not be | 
required for delivery at a public team track, What is reasonable com- | 
pensation, per year or per car, will vary, depending on the nature of | 


the switch connection, the annual traffic volume, etc,, but Section 1($° 


enables the carrier to treat its shippers individually, yet fairly, in 
connection with supplying this special service. 

The Commission's report would, in effect, repeal Section 1(9), 
so far as LIRR is c. ncerned, but it hastens to say (at pp. 698-699): 


"We do not mean to suggest that respondent is 
forever precluded from establishing separate 
maintenance charges for switch connections to 
private sidetracks. Such charges would, how- 
ever, have to be: predicated, first upon establish- 
ing a reduction in line-haul rates to correspond 
with the resulting separate maintenance charge, 
or a showing that the existing level of line ~-haul 
rates is reasonable, despite the additional charge 
for maintenance, and second, upon a showing that 
the separate maintenance charges are reasonable 
and are nondiscriminatory, nonpreferential, and 
nonprejudicial, '' 
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It is very difficult to take the Commission's suggested alternatives 
| seriously, although they were evidently so intended. 


The Commission is well aware that the vast majority of LIRR's 


traffic -- more than 90 percent overall and 100 percent of the traffic 


moving to the GM plant at Bethpage -- is interline traffic moving under 


joint rates with other railroads, The Commission is also well aware 
s 


| 
| 


that joint rates cannot be changed without the consent of all participating 

carriers, Ajayem Lumber Corp. v. Penn Central Transportation Co., 

| 487 F, 24170, and that there is not the slightest possibility that the 

| connecting carriers would agree to a reduction in GM's rates to enable 
LIRR to make effective a separate maintenance charge. 


As to the level of the line-haul rates, the evidence. of record shows 


|| that in 1972, LIRR hada deficit from its freight operations of more 
than $11 million and sidetrack agreements with all of its affected 


shippers would bring in additional revenues of less than $1 million. It 


| 
‘|| jg difficult to imagine how anyone could make a more convincing 
"showing" to justify a separate maintenance charge. 


/ The opinion of the District Court in that case (350 F. Supp. 111), 
holds that the scope of judicial review in a case such as this one, 
involving a referral to the Commission under 28 U.S.C. §1336(b), 
is nowhere near as narrow as counsel for the Commission would 
have the Court believe. 


' 
! 
| 
{ 
| 


| tory and in violation of the very decision wherein the ICC suggests 
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The Commission's second suggestion is equally ridiculous. 
Presumably, the separate maintenance charge suggested by the Com- 
mission would be a uniform charge per car and be published ina 
tariff. This would obviously be unfair and unreasonable. Some side- — 
track receivers with a greater than average traffic volume, such as 
GM, would end up paying more each year than it costs LIRR to main= 
tain its switch connection, while others would pay less and, thus, 


would have to be found to be preferential, prejudicial and discrimina- 


this route. ° 


Theoretically, LIRR could publish a tariff containing 270 different 


/ switch-maintenance charges for each of the 270 sidetracks, which 


charges would be constantly revised with changes in maintenance costs 
and traffic volume, but this would obviously be impracticable. Section 


1(9) is ideally designed to avoid the necessity for such a tariff- 


| publishing nightmare, 


The Commission has correctly recognized that, upon a proper 


showing, LIRR can be reimbursed for expenses incurred in maintaining 


| switch connections, but instead of allowing LIRR to be compensated 


under the provisions of Section 1(9), the Commission suggests that 


| LIRR try some other method which the Commission knows, or should 


f 
| 
| 
| 


' 


} 
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a 


know, is: completely impracticable. 
CONCLUSION 


For the reasons set forth above and in the brief filed earlier 


| herein by The Long Island Rail Road Company, the Court should set 


aside, vacate and make null and void the orders of the Interstate 
Commerce Commission issued in the proceeding under review here in 
under date of June 10, 1975, and February 3, 1976. 

It is also respectfully submitted that until such time as the plaintiff, | 
General Motors Corporation, signs and executes the standard sidetrack | 
agreement proffered it by defendant and third-party plaintiff, The Long | 
Island Rail Road Company, that the a Long Island Rail Road | 


Compary should be permitted to make delivery at nearby team tracks 


and to refuse to further service the private siding of General Motors 


Corporation, and for such other and further relief as may seem just 
and proper in the premises. 


Respectfully submitted, 


GEORGE M, ONKEN 
Attorney for The Long Island 
Rail Road Company 

Jamaica Station 

Jamaica, New York 11435 


| RICHARD H, STOKES 

| BRIAN J. BARRETT 

| WALTER J. MYSKOWSI 
Of Counsel 
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UNITED STATES DISTRICT COURT 
THE EASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 
A Corporation of the State 
of Delaware 

Plaintiff 

V. 

THE LONG ISLAND RAIL ROAD 
COMPANY 
A Corporation of the State 
of New York 

Defendant Civil Action 72 C 1549 


THE LONG ISLAND RAIL ROAD 
COMPANY 


Third Party Plaintiff 
Ve 


UNITED STATES OF AMERICA and 
INTERSTATE COMMERCE COMMISSION 


Third Party Defendants 
" 
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BRIEF AFTER TRIAL OF PLAINTIFF 
GENERAL MOTORS CORPORATION 
Comes now General Motors Corporation (hereinafter 
sometimes referred to as "General Motors" or "GM''), by its 


attorneys Benson T. Buck and Leonard F. Charla, and submits 
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this its Brief After Trial in the captioned proceeding. The 
purpose of this Brief is to address certain questions raised 


in the oral argument before this Court on September 17, 1976. 


1. The position of General Motors is that the Long 
Island Rail Road Company (hereinafter sometimes referred to as 
"Long Island" or "LIRR"), through its actions in the record 
below, seeks to impose an additional charge on General Motors 
at GM's sidetrack at Bethpage. The Long Island threatened to 
suspend service over that sidetrack in violation of Sections 
1(6) and 1(9) of the Interstate Commerce Act (49 U.S.C.A. 


§§1(6) and 1(9)), if GM did not acceed to its demands. 


The imposition of a maintenance charge by the LIRR 
for a service previously included in the carrier's line-haul 
rates can only be construed as an unlawful rate increase in 
violation of §§1(6) and 6(1) of the Interstate Commerce Act 
(49 U.S.C.A. §§1(6) and 6(1).) Section 1(6) of the Act require 
carriers to establish inter alia, just and reasonable practices 
for the delivery of freight. [Section 1(6) of the Act is set 
forth in full on page 9 of the Plaintiff's Brief.] Section 6(1) 
of the Act requires all rates, fares and charges imposed by the 


carrier to be published. It states, in pertinent part: 


saa mae eS 
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'"g§6(1) That every common carrier subject 

to the provisions of this part shall file 

with the Commission created by this part 

and print and keep open to public inspec- 

tion schedules showing all the rates, 

fares, and charges for transportation 

between different points on its own 

route and between points on its own 

route and points on the route of any 

other carrier by railroad, by pipe line, 

or by water when a through route and 

joint rate have been established." 

The record does not show the Long Island made any 
effort to publish the maintenance charge in any of its tariffs, 
yet ‘ts attempt to impose a new charge for a service previously 
pertormed under its line-haul rates clearly amounted to a rate 


increase for General Motors. 


When GM resisted the Long Island's attempts to 
impose the new charge, the Long Island threatened to suspend 
service over the switch connection in violation of Section 1(9) 


of the Act. 


The Supreme Court, in Atchison T. & S. F. Ry. Co. v. 
Wichita Bd. of Trade, 412 U.S. 800, 805-897 (1973), has held 


that imposition of new charges for items previously included 
in the carrier's line-haul rates amount to rate increases and 


must be justified by the carrier. In situations in which a 
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carrier feels rate increases are justified, the carrier may 


reduce the line-haul rate and impose a separate c.arge; main- 


tain the line-haul rate at the previous level; or raise the 


line-haul rate while not imposing any additional charge. It is 
important to note that any or all of these actions are changes 
in rates and thus the publication of these changes in the 


carrier's tariffs are required by §6(1) of the Interstate 


Commerce Act. 


The Long Island, by its actions in 1972 in the matter 
before this Court, sought to circumvent the established pro- 
cedure under statute and achieve a "back-door'' rate increase. 
GM believes carriers are entitled to a fair return on their 
investment, but is equally important for carriers to observe 
existing laws and established procedures when seeking rate 
increases. These procedures have been established by statute 


and by the I.C.C., and their purpose is the protection of the 


public interest. 


2. The Long Isiand has raised more than once the 
question of the Elkins Act. No Elkins Act question is at 
issue, and the Court may confidently so rule. The Elkins Act 


(49 U.S.C.A. §41, et seq.), is meant to prevent undue preference. 
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(Emphasis supplied.) Here, there is no preference which is in 
any way undue. The Commission and the Courts have long recog- 
nized that large shippers in certain instances may require 
treatment somewhat different from that accorded small shippers 
for the simple reason that large volumes of traffic shipped with 
consistency in well-defined patterns produce transportation 
efficiencies which are not present in small, sparadic traffic 
movements. General Motors is a shipper whose volume of business 
justifies and requires receipt of service over a private side- 
track as provided by Section 1(9) of the Interstate Commerce 


Act. 


Traditionally, some small shippers have received and 
shipped goods by rail via public team tracks because they have 
elected not to incur the expense of owning and constructing 
private sidetracks. On the other hand, most large shippers 
tender and receive freight over their own industrial sidetracks. 
This dual system has existed at least since §1(9) was enacted 
in 1906. There is nothing about this "preference" which is 
undue; if all large volume shippers were to suddenly be 
required to conduct all their business over public team tracks, 


it is safe to say the nation's rail system would be inadequate 
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to handle the level of traffic tendered at those team tracks. 
Thuis, private sidetracks serve and benefit the carriers as 

well as the shippers, and where large shippers may seem to receive 
a "preference" based upon considerations of freight volume ten- 
dered to the carrier, this is not an undue preference in accord- 
ance with well-established legal precedent. Nor can resistance 

to an unlawful rate increase be construed as a violation of 


the Elkins Act by any stretch of the imagination. 


Nothing in the record or in the Decision of the 
Commission mandates a remand of the instant procedure to the 
Commission. In the event the LIRR now decides to impose charges 
for switch connection maintenance on private sidetracks along 
its lines, the changes may be effected through published 


charges in its tariffs. 


As to the instant matter, the Long Island has failed 
on the present record to justify its previous actions vis-a-vis 
the Bethpage sidetrack and the Decision of the Commission should 


be affinned and adopted by this Court and a permanent injunc- 


tion should issue enjoining the Long Island from suspending 
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service over the Bethpage switch connection so long as suffi- 
cient business is furnished to justify the existence of the 


switch connection pursuant to §1(9) of the Interstate Commerce 


Act. 


euapri gious submitted, 
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LEONARD F. CIARLA, ESQ. 

Attarney for General Motors Corporation 
3044 West Grand Boulevard . 

Detroit, Michigan 


GEORGE M. OKEN, ESQ. 

Attorney for Long Isl-> Railroad 
Jamaica Station 

Jamaica, New York. 11435 


_ BY: RICHARD H, STOKES, ESQ. 
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Washington, D.C. 
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ShE CLEC General Motors ugainst Long toile: 


my; COURT: ~T had set this down for 2:00 otclech 


amd you've waited un\ 4 2:30. 
Are you on the General Motors case? 
MR. JENSEN: I'm here for a very Limited purpose. 
I just want to introduce Raymond Ripple from the office 
of the Interstate Commerce Commission and move his 


admission for the purposes of this litigation. He'l- 


be representing hoth the interest of the Interstate 


eee 


Commerce Commission and the United States. 
i THE COURT: Permission is granted. Who 6 205 
General Motors? Are you Mr. Buck? 

MR. STOKES: Mx. Buck is not here today. I am 

yles Stokes. Basicallysince the Long Island 

Railroad is challenging the decision and order of tne 
Interstate Cries Commission in this proceeding, I 
assume it's appropriate that I lead off, your Honor. 

THE COURT: All right. 

MR, STOKES: I presume basically the Court has 


had an opportunity to rea@d the papers and is somewhat 


familiar with the issue? _ 


MIE COURT: I'm sorry, I wish I could say that. 
Isn't this the same claim that was before me concernin 


the. elimination of the side track for the General 
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9 
] Bid (GPE o ay) ME Niet | IS Pre See rent MeMebar te cus |e 
1 
3 
a brief resume. 


THE COURT: TI think it would be helpful. 


freight deficits we changed our policy. 

Now, shortly before changing our policy in the 
late 1960's this side track or the General: Motors ~~ 
facility at Beth Page had been constructed. No 


agreement had been signed but the side track in this 


5 : 
HR. STOKES: Pasieally back in. the 3950's =::% 
6 | 
prior period, Long Isl:nd had a policy of requixiit; cee 
7 | 
owners of side tracks to sign an agreement whercby Lhiow! 
8 | 
would assume the cost of maintaining the switch | 
9 
connection. 
10 
‘During the 50's in order to meet motor carr: ! 
ee 
competition the Railroad changed its policy. At th < | 
1° ise | 
tine'we were making a, profit.on our corporation. Wo | 
13 | 
assumed voluntarily the cost of maintaining the swite> 
14 " 
. connections. We no longer charged the carriers. 
Jo 
Then, when we began to rack up substantial 
16 
iy i: 
18 
19 
20 
21 


connection was constructed. Then we changed our policy, 


22 
iy and we submitted this agreement to General Motors 
which they refused to sign. 
24 ! 
; THE COURT: When you say constructed? 
25 , 


MR. STOKES: Yes. 


24 
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struct it or General Motors? 


Me-SrOeESe. | D'm not sure who. aid the actual 


| 
| 
| 
| 
| 
physical construction. Not Gilt. padd for the portica | 
of side track on their property. The Railroad paid 
for the installation of the switch connection on it: : 
property. 
"In COURT: Where is the antec. is that on the 
borderline? 


_MR. STOKES: The switch would be coming off vie 


main line. 


| 
THE COURT: On your property? ) 

MR. STOKES: On our property; and then it runs 
up to the property line, the right of way line and 
then the property of General ‘totors goes off from that. 

THE COURT: Do you think that's of any 
significance in the argument, as to where che switcn 
is? 

MR. STOKES: Yes. In other weeds, the practice 
in many of the milroads has been that lobe Sealnece ae 
assumes the cost ontheir property and the Railroad 
assumes the cost on its property. put, our position 
is under Section 19 of the Interstate Commerce Act, 


we are entitled to recover the cost of operating and 


maintaining this switch connection, even though it's 


24 


25 
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on Railroad property. Dut, there's no question tain 
many othcr railroads follow a different practice anc 
during this period of time, from the mid 1959's to tro 
late 1960' ~— meet motor carrier competition tiie 
oe Island Railroad followed — policy. But, as I 
say because we've had. deficits during the late 1960's, 
the policy was changed. 

When we changed our* policy.we had roughly 27 
signed agreemens. At the time this case came into 
¥itigation and at the request of the Court it was 
admitted to the ICC _ an advisory opinion. We had 
roughly 160 of our industries signing the modified | 
agreements wenreny these industries agreed to assunc 
this cost. They recognized the deficits that the 
Railroad was incurringand they agreed. 

Now, with the refusal of G.M. to sign this 
agreement, we took the position we were not required 
to service their side track oa aries they refused to 
sign our standard side track agreement~ : 

G.M. applied to this Court for injunctive 
relief. We consented to the issuance of a T.R.O. 


while the matter was referred to the Interstate 


Commerce Commission for declaratory order and advisory 


opinion. 


1 
Sy 
‘ 


The matter went through, was initially assignc. 
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under a .° ci fied, procec re ica iihi- ae adizinist ati 
law jude: who issucd an initial decision affiriiing 
the position of G.Ii. that the Long Island's reimburs :- 
ment was covered in the line haul, rates and we were 
not entitled to recover these exnenses in a separat: 
charge uncer the side track agreement. 

On exceptions Division 2 affirmed the initial 
decision of the administrative law judge and we 


petitioned for reconsidcration. On reconsideration 


at Division 2 of the Interstate Commerce Commission, 
again they reaffirmed the previous decision. 
That basically is the procedure. The fundamental 
issue is of course the I.C.C. orders and decisions 
under review a" based upon substantial evidence 
of record and in accordance with the mandate of the 
statute. : | : 
THE COURT: Substantial evidence on what issuc? 
MR. STOKES: On the issue -~ we say 'on the 
issue of whether we are receiving reimbursement of our 
switch maintenance course from hia: aria ancl rates. 
In other words, does the evidence show that we are 
receiving reimbursement? 


THE COURT: I assume General Motors agrees that 


is the issua? 


17 
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hie SWC. Tb. Lieve that tay <-. Gen, sat 
Motors position is that the evidence of record shoi. 
that we axe receiving rcimbarsement under the line 
haul rates and this is substantial evidence of reco. 
to anne the Commissions’ order. We say no. The 
evidence shows the Long Island is not receiving the 
reimbursement of our switch maintenance cost and th: 1 
if we are not echt it, the other question undo 
lying the fundamental issue here is whether uncer t - 
alternative suggestion by the Interstate Commerce 
Commission, canthe Lona Island receive reimbursement 
of witch maintenance cost? We answer this in the 
negative too. 


THR COURT: Are you asking for payment today 


‘oer are you asking for a ruling on the prospective 


¢ 


cost? 

MR. STOKES: Basically what we'reasking the 
Court to do is to find that the Interstate Commerce 
Commission's orders, which find that the Long Island 


is receiving its line haul rates or it is receiving 


‘reimbursement from the line haul rates, the compensa~ 


tion to reimburse it for the cost and maintaining 
these private switch connections is arbitrary, 


capricious, and that in essence it's contrary to the 


®.- 8 B 


3 


be.) 


© 
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Ti COURT: I uncerstand. You're seeking da: 
in the eitesk : | 
MR. STOKES: If the Covrt finds that the ord = | 
is arbitrary and capricious and sets it aside and 
annuls it, that it then denies the application of 


{ 
General Motors for an injunction, restraining us fron | 


reducing service to the side track until they sign 


ay 
wi be 


standard agreement which calls for them to pay thes: 
costs. 

THE COURT: I understand that, but I'm looking 
at it with a larger view. Wouldn't you have the right 
to apply for the increase in the line haul rates before 
the Interstate Commerce Commission? 

MR.STOKES: I'm going to that right now. That 
goes right to the heart of our argument. TI hope I will 
answer it very satisfactorily to your Honor. | 

Now, Section 19 of the Act spells out that a 
carrier is entitled to -easpnable compensation for 


constructing, operating and maintaining a switch 


. connection. Obviously, if the Federal Government, 


_ through a statute, requires a railroad to construct 


and operate and maintain such a switch connection for 


the benefit of a private industry, where such operation 


24 
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and maintcnance involve: final init to the carries ¢ 
which carxier is then presented or prohibited fom 
obtaining reimbursement of these costs, the stztute 
must be found unconstitutional as being volitive of 
the cue process cause. 

In other ee the statute can impose a dut’ 
on us, but if that duty involves costs, they must 
permit us to get it back. 60, Section 19 to be 
constitutional, must allow us to obtain reasonable 
reimbursement for these costs. : 

The ultimate question in this proceeding is 
twofold: Do the line haul rates provide the Long 
Island Railroad reasonable compensation for the 
operation and maintenanceof the General Motors switc,. 
If novi, what is the reasonable compensation to ahieh 
ve're entitled and how can we get it? 

| Now, the record clearly shows, and we put in 
evidence of our own annual deficits from freight 
operations. These are approximately $11,500,000 a 


year as of 1972. Since then of course our statements 


- filed with the Commission shows that the deficit 


situation, our freight operation has gotten even worse. 


The real extent of this deficit is perhaps more fully 


1 


appreciated when you become aware of our freight 


to 
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revenucs in 1971, they were only $9,200,009. in ees 
words, the Long Island freight costs cver $2 fer scewie' 
$1 of revenue that we received. 
As we point out in page 16 of our brief, our 
freight pela in 1972 failed to cover even our | 


transportation cost of $10,200,000, much less than ti:e 


maintenance cost of $2,400,000 which is where these 
assigned ehecusad are accounted for -- 

‘THE COURT: Now, those statistics don't meet as 
issue. You're talking about the cost of maintaining 
the switches. 

MR. STOKES: Yes, your Hcnor. 

THE COURT: Aren't you? How much does it cost 
to maintain those switches? 

MR. STOKES: It costs sii vi -- that 
switch costs approxinately $3900 a nes Now, the 
Government, the Interstate Commerce Commission is saying, 
"Well, yeah, but you're being reimbursed out of the lin 
haul rates." 

THE COURT: You have cited millions of dollars. 

MR. STOKES: We have received $9,200,000 n 
freight revenues, but our operating expenses and 
operating seek, inside maintaining the switch is 


over 20,000,000. 
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Tri: COURT: The aucstion in sh Shall si intsi | 
3 the switeh, who pays the $3900. What does that hove | 
. to do seh leh Shin millions of dollars you are suffering | 
= on the rail lines? an | 
6 MR. STOKES: Because we cannot recover these 
i costs fro:;a the line haul revenue. If we tee to 
6 increase the line haul rate to recover this cost and 
9 of course this is one out of two or three hundred. 
10 So we're talking about 5 or$600,000 altogether. If ve | 
1 try to increase this, these are inter-line rates. 
12 Ninety five per cent of our traffic we interchange 
13 with another railroad. 
M4 Those rates first of all cannot be changed 
- without the concurrence ofthe other carrier. They are 
16 subject to division and the basic average that the 
" Long Island Railroad gets is roughly 20 per cent of 
fs the line haul rates as our division. So, if we | 
si increase, put this in as an increase of the rate we 
| only get back 20 per cent. 
ie THE COURT: Yes. 
22 
” (Continued on next page) 
24 
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te. STORES: Tae etter ¥ ‘aici ciate EY Le Ne 
80 percent. So we have not recoverec our cost ond 
cannot recover it by increasing the line haul ratce 
pecause the other railroads, we've had this ficht with 
them many mend if you increase the line haul rates to 


recover specific cost we want our share. So, we tried 


to put it in, we only get 20 percent back. This is 
what the line haul rates do not compensate us for, ou: 
cost. 

Nov, if we try and do as the commission 
suggested in another way, reduce the line haul rato. 
and set up a separate charge, the other railroads 
seuhnecside need their concurrence and conigenit to change 
the line haul rates and they will say yes sits eas 
reduce the rate, but it's going to come out of your 20 
percent. Don't ask us to assume any of it. Don't 
expect us to reduce our portion. We are no better off 
than we were in the first place. We suet transfer it 
from one pocket to another and we are not receiving the 
compensation. It's a mechanical standoff. 

So, neither of the sugqnetdous of the commission|, 
while they sound fine in theory, when they are 


practically examined they do not give the Long Island 


Railroad its reimbursement. We're not meeting any of 
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ovr full costs fren the line hal rata: hocaus 2 we 
are suffering a $10-mil ‘ion deficit. Yes, compare 
to the 3,900 or $4,000 for one switch a $10-million 
deficit is a fantastic figure. That $10-million 


deficit is made up partially by the $4,000 and the 


| 
| 
| 
other carriers are getting a windfall from it bas: © | 
on our expence, butthey get 80 percent. There's no 
way we can change the rates unless we triple or 
quadruple them, because our 20 percent then would be | 
trimmed. The rates, the ICC first of all wouldn't | 
allow it. They would say this is an unreasonable 
increase and secondly it would mean that the shippers 
and receivers on the Long Island would be then 
prejudiced because they would have to be paying the 
stupendous rates compared to the other people in the 
New York area, sill ei in Westchester and the Bronx an¢ 
over on the Jersey Shore. They couldn't compete. 

So, they would never allow us to bring the 
rates up where our division of that iaiaedeie eineatik 
allow us to recover our cost. 

Now, the ICC also suggests that the volume of 
traffic justifies the maintenance of this private 
siding. The undisputed /acts of the record show, and 


these were not challenged when we put them in, that it 


eo 


qn 


~J 
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OS fe te) gerve Tale meets st 

tian it is to give the: service at. tre public tr 

at fiicksville, just a vile or tvo away. The 1CC's 
position wiiel gafs toa the volwne of. trattic he 
justifies the existence of a private siding assune3 
certain, factors that are notin the record. Namely, 
that General Motors traffic, if it were divert2d to 
Hicksville, this would overutilize the fact iit) taer: 
by causing an additional expense to the railrcad. 

Now, the true facts, even thouch they are not 
in the record show tnat the Hicksville station is 
‘ 
presently greatly underutilized and the General Motors 
traffic could easily be handled there without anv 
additional expense. ile would save money. 

The ICC's position also assumes that the 
General Motors traffic reimburses the Long Island 
through its line haui rates for the extra expenditures 
involved in maintaining the private siding; as we 
have shown the facts to the contrary before we put 
this car on the siding, we lost the money. We are 
operating on a deficit before we even get that car 
to the GM siding. 


Well, basically our position is set out in our 


pleadings and brief. I just want to mention one thing; 
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0 | we understood no reply vriefs wore to be filed. 1 
pie | 
3 our initial brief ve p inted out that we have | 
| 
4 agreenents vith 160, actually more now, although t..: | 
| | 
5 whole question is being held in abeyance and pend: 
6 this thing, contracts with other industries who ha | 
7 signed this and who have assumed this cost, to qive | 
8 GM a privileged position here and say they don’t ha‘: | 
9 to do it. thin weasd 42 in violation of the Elkins | 
10 Act. The Govermaent does not address itself at all | 
11 in the reply or anywhere else about the Flkins Act 
12 question. General Moters is brushing it aside and | 
\ 
13 saying the compensation comes from the long line hiul | 
14 rates. But we're not being compensated in the linc 
15 haul rates as to the cost and tiere is an Elins Act 
16 violation, that is General motors is being allowed «: 
17 privilege. : ° 
18 THE COURT: You're claiming an unlawful rebate? 
19 MR. STOKES: Yes, your Honor. 
20 THE COURT: How? < 
21 ee MR. STOKES: Because it is costing us, as we 
—ghowed in the evidence before the commission which was 
not disputed, there was no challenge te that evidence; 
24 it costs us more to serve that siding, private siding 
25 than it does the public track facilities. General 
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| Motors his put in ovideice showingthet. they 


reczived yreat beiofits from the private siding. 


‘ 
Vo" 


4 cost ther: less to operate by having us put the traloic 


a 


5 in on thet private siding. 


2 ' * 
Now, if it costs us more to scrve them on ..2% 


6 

7 siding, tnese costs and these costs are not being 
8 reluburerd to the railroad through the line haul 
9 rates. Somebody is making up the cost. General 


s gatting a benefit that nobody else is 


getting. That the other similarly situated indus*: i: 


ee a ne 


12 | who have private sidings, they are paying their ccsi:, | 
13 but General Motors is not. 


wHE COURT: I find it hard to understand that 


4 | 

15 that constitutes a rebate. 

16 MR. STOKES: There are many decisions, your’ 

17 Honor, that say if one company has a service that is 

is not freely available to somebody else that 

19 constitutes a form of a rebate, a reference in 

20 violation of the Elkins Act. If General nee can- 

21 have a private siding where they do not have to bear 

22 the cost of a switch connection and the other signed 
. 23 : an agreement that they will bear the cost, somebody 

24 is being prejudiced and somebody is being in 


wiolation of the Elkins Act. 
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mos COPPTs «Tits bard fou me to lingers tan 
Ceneral Motors is in violation because someone else 
volunteered to enter into anagreement. They suddenly 
become violators? 

Mix. SPORES: We told them it is 4 standard 
side track agreement which we require of all our 
shippers. 

Tu COURE: All right, { would like to hea) 


| 
1 the ICC before I heard General Motors. You can Dy Fr 


pF tell me your position? 
Le MR. RIPPLE: My name is Ripple. 
13 THE COURT: Do you agree with the issue as to 
14 whether there is substantial evidence? 
15 MR. RIPPLE: First of all, I am dumbfounded hy 
16 the question’ of substantial evidence. If my memory 
‘7 serves me correctly back on May 7th in a pretrial we 
: 18 stipulated there was no question of substantial 
19 evidence, your Honor would not have to csua ian the 
20 facts. If my memory is wrong, I'm sure the records 
uh will show it. 
* THE COURT: I do not reweigh the facts when I 
a3 | search for compliance with the standards. 
24 : MR. RIPPLE: Not reweighing, but re-examinc. 
25 : TUK COURT: I just see if there's sanial to 
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suetsin. we, finding. co there 4s enthdiive Go Gs te 
the finding, I have a right to set it aside. 

hey REPPREY) Yess your toner. Bet. 1, beliey 
we had in the record a stipulation to the effect y 
Honor would not have to look at this case for a 
question of substantial evidence. I believe those 
ware the words that were used. If my memory serves 
me correctly you went around to each individual 
counsel and asked if you so Akela nestie 

THE COURT: Why is the case here? 


MR. RIPPLE: That is a little bewildering to 


us at this point. I was bewildered after the pre~ 


tyial that counsel for the Long Island stipulated tc 


that. Again, I think before we go on today you 


should probably check the record as to that and go ca 


that. I think that we have set out the issues in 
our brief. If indeed they have not so stipulated, 


there is a question of substantial evidence. There 


is always, every time a Court reviews the commicsion's 


decision, along with the overriding question of 
whether ornot the decision was arbitrary and 


capricious. The other part of the test is, I think 


first your Honor, I would like to start with is what 


dg at stake here as far as the statutory test of the 


| 
| 
| 
| 


se 


467a 


TRANSCRIPT : 
Act reea Jing the switcues whier really 45 the tes. 


that thins whole case turns on. 


I roted counsel for Long Island this mornin, -~ 


this afternoon mentiones that I forget what he was 
referring to, but he says these facts were not on th 
record. I think that the whole problem here and our 
position is that this case represents merely an 
evidentiary failure on the part of this Long Islanc 
on this record, they fail to fulfull the requirements 
of the statute, Section 1, Sub 9 to show the present 
arrangement was not unreasonable. 

Now, the test is this: The carrier's 
obligation is to construct and maintain and operate 
a switch connection. Two, switch cae a. can be 
installed and operated safely. No real contest as” 
to those tivo points in this case. : 

The third one, however, is significant in that 
the switch connection will furnish sufficient 
business to justify the construction and sadn taenies 
Now, in this case, your Honor, as we explained about 
the Long Island this morning, the switch connection 


was voluntarily entered into between the railroad and 


General Motors in this case. There is no question and 


indeed I @on't think the Long Island Railroad can 


REC BRERA a8 = 
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qientjion ow tink the tare oar: criieri: was 
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Ce 


initiall, fulfilled. ‘sey put in the switch 


connectica at thoir expense to sect competitive ne... *.! 
All right, so we don't have a question of 
construc’ion. But, what we really now have is a | 
question of continued maintcnance. Now, the deliv. | 
of the freight, your Honor, is an integral part of 
the tran: sortation services of any carrier to be 


es 
performed by+the carrier and the line haul rates. 


That is established in all tne railroad cases ve 
cited in the brief. | 
The commission found on the record here that 
the Long Island Railroad indeed had been paying for 
andmaintained the switches from its line haul rates. 
ie bk is also uncontested on the record by 
the Long Island Railroad, the Long Island —_ 
not alleged or shown any change in those original 
circumstances. They must show a change in one of 
those circumstances. Of course, they cannot do 
anything they have to go to the third circumstance. 
That is again will the switch connection furnish 
sufficient business. They didn't attack that at all 
on the record. That is set out very clearly in the 


record. All what they have done, they have done this 
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HWorrendous of: 
S11 COURT: Continue, please. 

NePow: Goes the eouiesien enterstancs 
the probina of this railroad and many other yeilros..c. 
But, I think «os your Nenor pointed out auite 
correctly that is not tie issue here. The issue 


ri: | 


under tn: ha Long Islanc meet 


three criteria to chance the way that that swite 


connection was being pak. for. They didn't try. tir 
case in anv way to fulfill that three part burden. 
They put in no evidence to rebut the evidence that was 
put in by the ICC, as we point out in our brief to 
the effect that the amount of traffic has not 
reduced -- + weldeve it's something like 15 cars, Lt 
averages out over two weeks or three cars a Gay. 
Thatis how the commission cecided this case 
‘ 

THE COURT: On your statement do I have the 
right to remand it for further hearing then? 

‘MR. RIPPLE: If your Honor finds it's either 
arbitrary or capricious. The decision of Substantial 
evidence now, the decision being they didn't carry 


the burden, you have to find indeed they carried the 


burden or substantial evidence to that effect. We 
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WoG. T Weta ee eee. aa 


fear . (oe 9. Sper: the vet: er as ns ER Erm 


all the Court can do is remand the cise to the 


commissicn and do it over again. 


6 Ts COURT: How sbout if I found that the 


Long Islend Railroad misconceived its remedy or its 


~~ 


deen a 3 en a A 


8 issues in the hearing and send it back for an 

9 | expansion of the evidence on the relevant issve in 
0 | the case? 

11 | uD. RIPPLE: I con't think there 25 evidence 
12 on the record that they misconceived it. 

13 THE COURT: I thought that's what you were 
14 saying. 

15 MR. RIPPLE: Not at all. I'm saying they 

16 just didn't meet it. That is a differen t thing, 
17 your Honor. * 

THE COURT: Certainly. 

19 MR. RIPPLE: Of course. The alternative is, 
20 and let me get at that very quickly, they sii the 
21 : Court two alternatives. One, reducing the line haul 


rates and all the railroads would jump on them and 
to raise the line haul rates, same problem. The 


other alternative that they have, it wasn't pointed out, 


ees 8B 


is given on page 698 over to 699 of the report ta 


s 
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} 
leavs th Yinr hacl ratosowhere It 35.- Shen put 5 ih 


3 | a separai: chi rge on special cherce for the mo inte 


4 of the g:itcehcs. That takes ci ve of the other 


fi railroad: and the division. It's in line with the 


6 Wicnaita order Trade Decision. The Supreme Court 
8 putting tnis additional charge over the line haul. 


| 
| 
| 
! 
| 
| 
7 spoke about the problem of grain inspection and | 


It: is an alternetive that the commission is 


given. I don't see what problem they have. of 


course, that right would be then subject that an 
12 additional charge would then be subject to review Lb, 
13 the commission in a normal type of review. Frankly, 


the comrissiom was a bit surprised how this case 


developed. I think it's interesting in a sense. Thry'| 


16 had the alternative of doing this. 
17 | THE COURT: You say they have a right to 
unilaterally fix a fee or charge for the use of 


Then General Motors can ask for a review 


switches. 


of that before the commission? 


2 ‘MR. RIPPLE: Like any charge. I frankly -- 
22 | until this question was brought up this morning, 

23 I hadn't really thought that deeply about it. As I 
24 understand it, theywill be able to set the charge 


and then it could be subject to suspension. 
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nIyy Hor hace. to, £obe a2 tarigs Ch 
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Ds 


4 ; is my und2rstanding. i will be glad to look into 


for the Court and suppl-mentally give you that 


| 
} 
problem is we're not pucting Long Island into a hboe:. | 


6 informetion to help you with this case. But the 
with their problem -of divisional problems with the 


9 other railroads. They have the other alternative. | 
10 _ Indeed, if they show it's true they are in ) 
11 such bad shape on the freight deficit, maybe indeec | 
12 the commission will. be inclined to let the line hav) 
13 rates stay where it was, they don't want to get into | 
14 increased problems. But, it might consider this | 
15 extra surcharge if they can prove what they're | 
16 saying which I do not think they did in this record. 

17 THE COURT: It's another route, that's the 

“ point. Because obviously someone has to pay for the 
19 deficits and it's on the back of the passengers if 

20 it isn't paid for by the freight. | 


MR. RIPPLE: I'm not aware of actually hew it 
works in the Long Island Railroad, who's actually 
paying more than they should. 

24 THE COURT: I don't use the Long Island 
Railroad, but everyone thinks they are vorer ie for it. 


8 8 & 
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% wired tea vive £8. 
* COURT? You died? 

RIPPLE: I used to before I moved to 
Washingten. Now, the lest problem I do want to tec! 
on, your Wonor, is the matter brought up about the 
Pikins Act. 

The commission again on page 698 handles thet 
question I think completely. We do handle it in tl. 
prief at pages 13, 14 of our brief. The question © 
any Elkins Act case is not whether or not there is 

a preference, the question is whether it's undue, 
undue preference. This is how they determine it. 
It is the difference between someone assigned and 
aati who has to use the public tracks. If there 
issa difference in the amount of traffic these peo). + 
are moving, it is a reasonable difference, it is @ 
reasonable preference. It's not undue then. There 


are cases to this effect and the comnission cites 


the B&O case, 698. It's one more way of making an 


argument and I don‘t think they exactly take it very 


seriously. 
I trust alse the constitutionality argument 
rasied for the first time this afternoon is also 


put aside otherwise we may run into a three judge court. 


24 
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argunant vats 


MR. RIPPLE: I'm 


and this was not raised 


the other issues cannot be 


sure they can be, your Honoe 


in our brief and I am sure L% 


can be. Does the Court have any questions froin the 
Government? 
yas COURT: General Motors, how much time ar. 


you going to take? | 

MR. CHARLA: Five ‘o ten minutes. | 

THE COURT: Suppose you say five minutes. re 
give Mr. Stokes about 30 seconds for rebuttal. 

I have a number of people waiting. I think I 
have to wad the briefs anyway. 

MR. CHARLA: Your Honor, General Motors is in 
Court before you today and was in Court to bring its 
initial motions for a TRO because the Long Island 
Railroad sought to charge General ssiiee take for 
the same services. That is basically the factual 
issue. : 

In 1965 the side track was established and 
the switch connection was installed. The factor of 


course, the factor was that the Long Island shares 


the switch connection and 4t was agreed by all partie 
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| be aka 4 , dey, Sak. eT red 2 Lvs Li heul]l r | 
3 qi COURT: Pid they inevease the Jine haul ! 
4 rates at chat tine? | 
ft Mm. CHV RLA: No. As far as I knov the line | 
G haul rates were established by tariffs that were 
7 in effect already. | 
8 RiiE COURT: How can you say it wasincluded? | 
9 MR. CHARLA: Because if it hadn‘t been 
10 included we would have -- we would have been notiiisd | 
11 that it wasn't included. Nationally this is | 
12 considered to be in the line haul rates. General 
13 Motors has about 130 facilities all over the 
14 country. Nowhere are separate maintenance charges 
15 for switch connections — charged by the railroads. 
16 Now, from 1965 to 1972, sufficient business 
17 was furnished over the switch connection to run a 
“ profit for the Long Island Railroad on General “otors' 
19 freight. This is established in the record before 
20 the commission. There are numerous affidavits and 
21 exhibits. 
22 In 1972, the Long Island sought, by means of 
23 a side track agreement, to impose an additional 
2a charge on General Motors for the service, for service 
5 on the switch connection. General Motors believed 
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TRANSCRIPT mr, 
then and. 2lieves now ft. ae wie sat a2 rehe ine 
an unpud]isned rate incrense. iis you know Secu.ion 
of the Interstate Commerce Act requires all railre. 


ag 


to publish their charges in a published tariff thal 
js accessible to the general public. 


Changing the side track egreement to impose 


maintenance charges on the shipper, who formerly nc” 


no maintenance charges, is a back door way to get 
your charges up and it's an attempt, at least it 
looks like an attempt to avoid the difficult proll. 
{nvolved in getting a new charge in a tariff. 

For this eoanden, when the Long Island sought 
to suspend services of the switch, we came into 


Court and went to the commission md the commission 


notlawfully suspend services over the switch. 
General Motors is sympathetic to the plight 
of the nation's railroads. General Motors believes 


all carriers are entitled to a fair return on their 


— ae 


agreed with General Motors that the Long Island cod 


dollars that they invest and their cost. However, we 


believe this should be done in a proper way and the 
proper way since 1989 has been to publish a tariff 


with the Interstate Commerce Commission. 


The Supreme Court in the Wichita Board of Trade 
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TRANSCRIPT . $0 
case out:ined the three alternatives that tir. Rippss 
talked -oout. The line haul rates cnuld he reduce: 


and a se;drate charge imposed by tariff. The line 
haul could stay the same and a separate charge be 
iemosed, and so forth. This is what we believe the 
Long Island should do if it feels a charge is 
justified. 

We do not know that a charge is justified 


because in our opinion the Long Island has not proven 


on the record that any additional charge is justifiec. 


But, if the railroad believes there is, General Motors 


is of the opinion that the railroad should use proper 


channels to impose these charges and justify them. 
I think my time is about up; do you have any questions, 
your Honor? 
‘Tie Court: No, thank mre : lee 
Would you like about 30 seconds, Mr. Stokes? 
MR. STOKES: Yes, your Honor. | 
THE COURT: Incidentally, if you want some 
time to answer briefly or reply briefly, however you 
characterize it, you can have it. If you think it's 
fully briefed, there is no necessity for it. 
MR. STOKES: Basically, if:-we could have an 


additional ten days to file it, your Honor? 
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TRANSCRIPT 3L | 
Tos COURT. ) Sure. | 


Mu. STOKES: The only point I do want to mi.: = 


TIE COURT: I'll give you vatil October 1. | 
oe STOKES: Thank you, our Honor. 
In response to Mr. Ripple on this other method | 

of obtaining the reimbursement for these costs, oa 

@ tariff: All right, the commission indleaked upon 

a showing that a separate maintenance charge is 


reasonable and/or nondiscriminatory or preferrentical 


and nonprejudicial, we only seek solely to recover 


the actual cost involved with that switch. genexek 
Motors -- in the General Motors case it is 3,000- 
something, whatever, depending on the type of 
operating line. The switch is located on some line 
that is used by passenger trains which has to be 
interiocked and the electricity charges, au can have 
different costs. One switch might cost 2 or $300,090, 
the cost varies as to what the actual maintenance 
will be. 

‘HE COURT: The interstate? 

MR. STOKES 1 Tt's not a uniform cost. 

THE COURT: The Interstate Commission and 


General Motors is sympathetic to your plight and 


they see there may be a direct route in getting relicf. 
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| TRANSCRIPT : 32 | 
e | They just gay this is nat the way, insisting cn : 

3 private agreement to pay for tie cost. 
4 Mm, STOKES: I would have no objection to 
5 your Honor holding this case open, holding jurisdictico: 
6 while we Cile the necessary bricfs next week if they 
7 want us to do it by tariff rather than an agreement, 
8 we'll do it this way. 
9 || But I would ask your Honor to hold the case 

10 Seek ane see if they really mean what they say. 

11 Let us get our reimbursement. I don't care 

12 whether it's a tariff or an aidpenaait as long as we 
13 get the reimbursement. 

14 THE COURT: Why should that matter? If I 

‘15 | decide to hold it open, all I can decide, if there is 
16 substantial evidence, that doesn't prove it by going 
17 anotherroute. It's not a res judicata problem. 

. MR. STOKES: They're saying we have this other 
19 way. But, that they're also saying it's subject: to 
2 ; suspension and everything else.. 

21 || : THE COURT: We must understand they are 

s guaranteed nothing. 

23 | MR. STOKES: I understand. 

24 THE COURT: They're saying there is another 

25 route and this is the wrong way. That is oh tw are 
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| 
| 
saying. | 
MI:. STOKES: I'm saying I don't think that 
route is going to be successful for the Long Islanc. 
I still feel the only way we can oltain reimbursemen'© 
are through these agreements. If this other route :5 


a true route, I'm willing to try it. 


THE COURT: Why not try it that way but don't 
condition it on me holding up the decision. I don't 
think it warrants that. 

MR. STOKES: If I can do it without prejudic:? 

THE COURT: I don't see how anything I coulc cc 
or say here would prejudice any new application. If 
I decide against you, I might say that very thing, 
because the Interstate Commerce Commission indicates 
that even if you lost here, you're precluded from ? 
seeking relief. You understand uae ke the pesition 
ofthe Interstate Commerce Commission? 

MR. RIPPLE : That's what the opinion said. We 
told them to eedin beak and make another record. 

‘THE COURT: Decision reserved until October 1 
for briefs, if you don't think youfully covered the 
point. 


MR. RIPPLE: We might want to send a page or 


two in. 


| 
| 
| 


3 Mh. STOKES: Thank you very much, your Hone. 
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Mh, CHAPLA: Thanl:you. 


4 (whereupon, these proceedings were ae 
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RAW. ROAD COMPANY, 


UNITED STATES DISTRICT COURT ¥ 
EASTERN DISTRICT OF NEW YORK 
72 € 1549 
GENERAL MOTORS CORP., 
PLlaineite, 
-~against- Memorandum of Decision 


and Order 
THE LONG ISLAND RAIL 
ROAD COMPANY , November 19, 1976 


Defendant. 
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MISHLER, CH. J. 


Plaintiff seeks an order affirming a decision 
of the Interstate Commerce Commission and permanently en- 
joining suspension of rail freight service over a switch 
connection maintained by the defendant. Jurisdiction here 
is predicated on §17(9) of the Interstate Geiede Act, 49 
U.S.C. §17(9), and 28 U.S.C. §§1336, 1337 and 1398. 

The General Motors Corporation (GMC) is a 
Delaware corporation, licensed to transact business in the 
State of New York. One of the company's unincorporated 
divisions, General Motors Parts Division, -is located in 


Bethpage, Long Island. From its Parts Distribution Center in 
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Bethpage, GMC conducts warehousing and distribution opera- | 
tions, receiving an average of ten to fifteen rail freight | 
carloads of automobile and truck parts each week. The defend- 
ant, the Long Island Rail Road Company (LIRR), a rail freight 
carrier, provides rail service to the parts facility's pri- 
vate sidetrack by way of a switch connection. It is over i 
the maintenance cost of the switch connection that the 
parties—the giant of automobile manufacturers and a less 
than thriving railroad—do battle. 

In 1965, when the Bethpage sidetrack was 
placed in service, the LIRR bore the expense of maintaining 
both the switch connection and that portion of the sidetrack 
located within its ri-ht-of-way, while GMC paid for the 
maintenance of the remainder of the sidetrack. Beginning in 
1970, because of its severe financial problems, the LIRR 
sought to require GMC and other private sidetrack users to 
assume, by way of a separate charge, the maintenance ex- 
penses of their switch connections. When GMC refused to pay 
the switch connection maintenance costs, the LIRR threatened 
to terminate service to the Bethpage sidetrack. In response, 
on November 14, 1972, GMC obtained a temporary restraining 


order, enjoining the LIRR from halting rail service. Sub- 
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sequently, pursuant to this court's order of December 7, 
1972, the parties submitted the disoute to the Interstate 
Commerce Commission (ICC). On May 6, 1974, the administra- 
tive law judge ruled that the LIRR was adequately compensated 
for the maintenance expenses of the switch connection and 
that the LIRR could not halt rail service to the private 
sidetrack. The decision of the administrative law judge 
was affirmed by the ICC on June 10, 1975. Upon reconsidera-~- 
tion of its own motion, the ICC again affirmed the adminis- 
trative law judge's ruling. Following this ruling, the 
plaintiff applied to this court for a permanent injunction 
restraining defendant from halting service on the sidetrack 
at the Bethpage facility. The defendant seeks to set aside 
the decision of the ICC. 
Under §1336(b) of 28 United States Code, when 

a district court refers a dispute to the Interstate Commerce 
Commission, 

the court which referred the question or issue 

shall have exclusive jurisdiction of a civil 

action to enforce, enjoin, set aside, annul, 

or suspend, in whole or in part, any order of 


the Interstate Commerce Commission arising out 
of such referral. 


However, the scope of judicial review of the ICC's orders 
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is strictly limited. 5 U.S.C. §706. The reviewing court 


is restricted 


to ascertaining whether there is warrant in the 
law and the facts for what the Commission has 
done. Unless in some specific respect there 

has been prejudicial departure from requirements 
of the law or abuse of the Commission's discre- 
tion, the reviewing court is without authority 
to intervene. 


United States v. Pierce Auto Freight Lines, inc., $27 ..0.8: 
515, 536, 66 S.Ct. 687, 698 (1946). See AAACon Auto 
Transport Inc. v. United States, 317 F. Supp. £314, 2315 
(S.D.N.Y. 1970); Neptune World Wide Moving, Inc. v. United 
States, 284 F. Supp. 135, 138 (S.D.N.Y. 1968); James Hughes, 


Inc. v. United States, 292 F. Supp. 372, 373 (S.D.N.Y. 1968). 


See also Resort Bus Lines, Inc. v. Interstate Commerce 


Commission, 264 F. Supp. 742, 746 (S.D.N.¥.1967). Thus, 
this court does not have the power to disturb the Icc’s 
ruling unless it is "contrary to law, arbitrary, capricious, 
or unsupported by substantial evidence based on the record 
before it." Seaboard Airline Railroad Co. v. United States, 
387 F.2d 651, 656 (Ct.Cl. 1967); see McLean Trucking Co. v. 
United States, 387 F.2d 657 (Ct.Ccl. 2967). 


In the present case, the parties were in 
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essential agreement on the facts. Thus, the only issue for 


this court is whether the ICC correctly interpreted and 


applied the relevant statute, §1(9) of the Interstate 
i 
Comnerce Act, 49 U.S.C. §1(9). This statute requires any 


common rail carrier to construct and maintain on reasonable 


terms a switch connection between the railroad's own tracks 


and the private sidetrack of an interstate shipper, provided 


the switch connection "is reasonabl racticable and can be 
y Pp 


put in with safety and will furnish sufficient business to 


justify the construction and maintenance of the same.” ff 


the shipper's application to the railroad for a switch con- 


nection is refused, the shipper can request an investigation 
by the ICC, which, after making findings of practicability 
and safety, may order the carrier to construct the switch 
connection. 

The ICC, in its final decision on reconsidera- 
tion, General Motors Corp. v. Long Island Rail Road 
Company, 351 1.C.C. 691 (1976), concluded that GMC had 
met the statutory criteria of §1(9) entitling it to a 
switch connection: the connection could be installed and 
operated with safety; the switch connection was reasonably 


practicable; and the connection would furnish sufficient 
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business to justify its construction and maintenance. See 


Imperial Wheel Co. v. St. Louis, I.M. & S. Ry. Co., 20 1.0.0. 


56, 59 (1910). Since there had been no change in these 


conditions, "respondent's statutory obligation to provide 


switch connection service remains." Id. at 696. This 


finding was supported by substantial evidence, and we need 


not elaborate further. With respect to the LIRR's claim 


that it was not receiving reasonable compensation, and 


therefore was entitled to impose a maintenan e charge on 


GMC, the ICC stated: 


An additional charge for maintenance of switch 
connections could result in over compensation 
for the maintenance of such connections. The 
respondent in this proceeding has not established 
that the line haul rates do not fully compensate 
it for the maintenance of a switch connection at 
issue. Nor has respondent established the rea- 
sonableness of the additional maintenance charges. 


Id. at 697-98. 


In seeking to set aside the ICC's ruling, 
the LIRR claims that, contrary to the Commission's inter- 


pretation, §1(9) requires the shipper to assume the main- 


tenance charges, that a carrier is not required to recoup the 


cost of maintahing a switch connection from its line haul 


g 
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rates; and that imposit: of separate maintenance costs 


is necessary to avoid discriminating against other shippers. 
These arguments are unpersuasive, and we find that the ICC 
decision as to the ad acy of compensation is supported by 
substantial evid. ~- d that its interpretation of §1(9) 
is not wumreasonable. Accordingly, the Commission's decision 
is affirmed. 

The basic issue before the ICC was whether the 
LIRR was receiving reasonable compensation for its main- 
tenance of the switch ee Between 1954 and 1970, 
the LIRR was responsible for the construction and maintenance 
costs of the switch oa At the same time, how- 
ever, the switch connection was part of the LIRR's entire 
freight transportation network. Thus, it was necessary for 
the LIRR to establish that its line haul rates for freight 
operations did not fully compensate it for the maintenance 
costs of the switch connection. It attempted to do this with 
figures attesting to the railroad's financial deterioration. 
In 1972, for example ,the LIRR had total freight revenues of 
approximately $9.2 million, total freight operating ex- 


penses of about $20.7 million, and a net loss from freight 


operations of $11.5 million. 
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While these figures are a dramatic indication 


of the LIRR's financial plight, they are inconclusive of the ! 
issue of whether the line haul rates adequately compensated 
the railroad for its maintenance of the switch connection. 
Presumably, the line haul rates reflect the cost to the 

LIRR of the different aspects of its freight operations. 

The Commission observed, for example, that “maintenance 


costs are usually changeable [sic] to operating expenses, 


form a part of the rate base and are recovered from opera- 


ting revenue produced by the rates for delivery over a 
switch connection." 396 1.C.C. at 697. See Valley & Siletz 
R.R. Co. v. Southern Pacific Co., 53 1.C.C. 397, 399 (1919) ; 
Klamath County Chamber of Commerce v. Southern Pacific, 74 
1.C:¢.. 207; 213 (1922). See aiso Merchants Refrigerating Co. 
oe We CR Oo. 238 2.6.0, 399 (1940). Moreover, figures 
supplied by an independent consultant hired by the LIRR 
indicate that the rail traffic to the GMC plant at Bethpage 
produced at least a marginal profit for the SY 

The large operating deficits incurred by the LIRR's entire 
freight division could be attributed to any number of 


factors. To further illustrate the irrelevance of the 


profit-loss figures for the entire freight operaticns, 
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under conceivable circumstances, the LIRR could be making 
a profit on its overall freight operations, and yet be 
undercompensated for the maintenance cost of the switch 
connection on the Bethpage track. In that situation, des- 
pite the hypothetical profits from other aspects of the 
LIRR's freight operation, the railroad would be entitled 
to adequate compensation for the switch connection weaerbednbe, 
The ICC's ruling in Allied Container Corp. 

v. Maine Central, Dkt. No. 36143 (Apr. 29, 1976), does not 
compel a different result. In that case, which does not 
yet represent the views of the ICC, the shipper objected 
to the railroad's imposition of the costs of constructing 
and maintaining a switch connection. The ICC applied the 
rationale of its earlier decision in General Motors, supra, 
concluding that the customary practice of the Maine Central 
in requiring the shipper to bear the costs of the switch 
connection was not unreasonable: 

The evidence demonstrates that Maine Central 

has maintained the same policy for the past 

50 years requiring industry to bear the costs 

of installation and maintenance of private 

sidetracks including switch connections and 

spurs or lead tracks. By so doing defendant 


has not charged those costs to operating ex- 
penses, they have not formed a part of its 


, ? 
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rate base, are not recovered by revenue from 
the line-haul rates and there is no duplica- 
tion or over compensation. In fact, since 
such costs are borne by industry, its rate 
level should be lower than if those costs 
were borne by the carrier. 


Slip.op. at 7. 


By contrast, in the present case,when the 
Bethpage switch connection was built, the LIRR's policy 
was not to impose a separate ma*ntenance charge on private 
sidetrack shippers. By implication, the line haul rates 
absorbed the maintenance cost of the switch connection. 
Thus, in 1970, when the LIRR changed its policy of the last 
sixteen years, and sought to impose an additional mainten- 
ance charge, it had the burden of demonstrating that the 
line haul rates did not already provide adequate compensa~ 
tion for the maintenance of the Bethpage switch connection. 

In the final analysis, the point is not that 

the LIRR is precluded from recovering the costs of the 
switch connection by either an increase in the line haul 
rates or a separate reasonable maintenance Pa but 
that it has failed to demonstrate that it currently is 
undercompensated for these costs. This was the conclusion 


of the Commission, and we find that there was substantial 
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6/ 


evidence in the record to support it. | 

Accordingly, we grant the application of the 
plaintiff for a permanent injunction restraining the LIRR 
from suspending service to the plaintiff's private track 
because of GMC's refusal to assume the maintenance cost 
of the switch connection, and it is 


SO ORDERED. 
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FOOTNOTES 
/1 


~ Section 1(9) of the Interstate Commerce Act provides: 


Switch connections and tracks. Any 
common carrier subject to the provisions 
of this chapter, upon application of any 
lateral, branch line of railroad, or of 
any shipper tendering interstate traffic 
for transportation, shall construct, main- 
tain, and operate upon reasonable terms a 
switch connection with any such lateral, 
branch line of railroad, or private side 
track which may be constructed to con- 
nect with its railroad, where such con- 
nection is reasonably practicable and 
can be put in with safety and will fur- 
nish sufficient business to justify the 
construction and maintenance of the same; 
and shall furnish cars for the movement 
of such traffic to the best of its ability 
without discrimination in favor of or a- 
gainst any such shipper. If any common 
carrier shall fail to install and operate 
any such switch or connection as aforesaid, 
in application therefor in writing by any 
shipper or owner of such lateral branch 
line of railroad, such shipper or owner 
of such lateral branch line of railroad 
may make complaint to the Commission, as 
provided in section 13 of this title, and 
the Commission shall hear and investigate 
the same and shall determine as to the 
safety and practicability thereof and 
justification and reasonable compensé- 
tion therefor, and the commission may 
make an or¢er, as provided in section 15 
of this tiicie, directing the common car- 
rier to comply with the provisions of this 
section in accordance with such order, and 
such order shall be enforced as hereinafter 
provided for the enforcement of all other 
orders by the Commission, other than orders 
for the payment of money. 
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12 


~ The average annual maintenance cost of the General 
Motors' switch connection and private siding is 
$3,266.80 (Exhibit B, Brief of the LIRR Before the 
Interstate Commerce Commission). 


13 
Prior to 1954, the practice of the LIRR was to require 


industries with private sidings to bear the entire 
maintenance cost of the switch connection. This 

practice was changed after 1954 in order to maintain 
a competitive position in the transportation industry. 
Since 1970, according to the railroad, increasing de- 
ficits in the freight service compelled the return to 
the original practice of requiring industries to bear 
the entire cost of their private sidings. Compare 
Allied Container Corp. v. Maine Central R.R.Co., Dkt. No. 
FD-36143 (Apr. 29, 1976)- General Motors claims that 
in 1965, when the switch connection was built, the 
parties implicitly agreed to include its maintenance 
costs in the line haul rates (Sept. 17, 2976; Tr. 27-28). 
While the line haul rates were not increased at that time, 


nonetheless there is no evidence that the existing 1965 


rates failed to compensate the railroad for the cost of 
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/3 continued 
freight operations on the Bethpage tracks, including 
maintenance of the switch connection. Similarly, 


there is no reason to believe that the present line- 


haul rates inadequately compensate the railroad for 


its entire Bethpage operation, switch connection 


maintenance included. 


14 
According to Joseph Remington, a transportation consult- 


ant who performed a cost analysis of General Motors' rail 


traffic from various origins to Bethpage, Long Island: 


[t]he traffic from Michigan and Ohio origins 
does produce a contribution for the railroads 
both in a variable cost basis and on a fully 
allocated cost basis. When the 38 shipments 

as a whole are considered, the deficits pro- 
duced by the Martinsburg [West Virginia) traf- 
fic so offsets the contribution from the Michi- 
gan and Ohio traffic, that the profitability 

of the traffic to the railroads becomes extremely 
marginal at best and when considered in light of 
the costs of maintaining the switch connection 
and trackage, the value of the traffic to the 
railroads and LIRR in particular becomes very 
questionable. 


' (Brief for L.I.R.R. Before the 1.C.C., Remington Affidavit). 
However, despite the doubts of Mr. Remington, his 


analysis does not specifically suggest that the line haul 


496a 


MEMORANDUM DECISION AND ORDER OF MISHLER, CH. J. 


rates for the Bethpage plant are inadequate to cover 
operating expenses, including maintenance of the switch 


connection. Rather, he relies on the overall deficit of 


the LIRR's freight operations to establish that the LIRR 
sustains a substantial Joss from the GMC freight. It is 


difficult, however, to wderstand the relationship between 


the railroad's entire freight operations deficit and the 


question of whether the cost of a single switch connec- 


tion is adequately compensated by the line haul rates. The 


mere fact that a railroad suffers serious deficits in its 


freight operations dces not entitle it to additional com- | 
pensation for a switch connection when it is unable to 
establish that the cust of the connection is not adequately 


compensated by existing freight rates. 


{5 


GMC also contends that imposition of a maintenance charge 
by the LIRR "for aservice previously included in the 
earrier's line haul rates can only be construed as an 
unlawful rate increase in violation of §§1(6) and §6(1)." 
(Brief After Trial of Plaintiff, at 2.) imasmuch as we 
affirm the ICC's conclusion that the LiRK has been unable 


to demonstrate in the first instance that its line haul 
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(| /5 continued 
rates provide inadequate compensation for the cost oi che 
switch connection, there is no need to consider the question 
of whether imposition of maintenance charges pursuant to 
49 U.S.C. §1(9) is subject to the publication requirement Sag 
of 49 U.S.C. §6(1), which requires that a change in rates 


a 
must be listed with the ICC and kept open for public inspec- 


tion. See Atchison, T. & S.F. Ry. Co. v. Wichita Bd. of . 
Trade, 412 U. S. 800, 93 S.Ct. 2367 C1973); 

However, as a practical matter, if the LIRR felt that 
it was entitled to additional compensation for maintenance 
costs of any of its numerous switch connections, the simplest 
approach would be to file a rate increase. The shipper, of % 
course, would then be entitled to challenge the proposed 
new charge. Under this procedure, the burden of proof, if 
the proposed rate increase is challenged before it goes 
into effect, would be on the carrier to show that the 
proposed rate is just and reasonable. 49 U.S.C. §15(7). 

Otherwise, the somewhat unusual and time-consuming 


procedural posture of this case is likely to be repeated. 


é 
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/5 continued 


Parenthetically, our decision in this case applies only 
to the adequacy of the LIRR's compensation for the Bethpage 
switch connection, and in no way precludes the railroad 
from seeking additional compensation, where justified, for 


\ its maintenance of other switch connections. 


\ The plaintiff also argues that requiring the railroad to 
absorb the cost of the switch connection discriminates 
against smaller shipsers that only use public tracks as 

“he well as those private-track users who have already agreed 

oe to pay additional charges for their switch connection. 

Again, we emphasize that our decision does not require 
the railroad to pay for the maintenance of the switch 
connection; rather, we find that the LIRR has failed to 
prove that its line haul rates are inadequate to compen- 
sate it for the maintenance costs. This may or may not 
be the situation with respect to the other private track 
shippers. As to the public track shippers, it may be 
true that private sidetrack placement is more expensive 

& than public track. Nonetheless, the public track shippers 


benefit from the private track shipping through reduced 
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MEMORANDUM DECISION AND ORDER OF MISHLER, CH. J 


6, continued 


congestion and inconvenience that would exist on the 
public tracks if private track shipping were diverted 
there. For these reasons, we reject the argument that 
GMC's failure to pay the proposed maintenance fee would 
involve a violation of the Elkins Act, 49 U.S.C. 841 


et.seq., which forbids unlawful rebates or concessions. 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT 
FASTERN DISTRICT OF NEW YORK 


GENERAL MOTORS CORPORATION 
A Corporation of the State of Delaware, 


Plaintiff, 


-against- 
Te 1369 


THE LONG ISLAND RAILROAD COM:’?ANY 

A Corporation of the State of New York, NOTICE OF 
APPEAL 

Defendant. ew 
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AD CCMLANT, 


© 


Third Party Plaintiff, 
-against- 


UNITED STATES OF AMERICA and ‘ 
INTERSTATE COMMERCE COMMISSION, 


Third Party Defendants 


THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Intervening Third Party 
Defendant * 


PLEASE TAKE NOTICE, that the above named defendant and 
The Loag Island Rail Road Company, herevy appeals to 


thiad party plaintiff, 


the United States Court of Appeals for the Second Circuit from cach and 
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NOTICE OF APPEAL 


every part of the Decision and Order of ti 


United States District Judge, Eastvrn Dis 


November 19, 1976, and filed and entercee 


Court on November 22, 1976. 


Dated: Jamaica, N.Y. 
Deceinber 15, 1976 


TO: 


LEONARD F. CHARLA, ESQ. 
BENSON T. BUCK, ESQ. 
General Motors Corporation 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


JOHN F. DONELAN, ESQ. 
FREDERIC WOOD, ESQ. 
914 Washington Building 

Washington, D.C. 20005 


ARTHUR M. WISEHART, ESQ. 
WISEHART & KOCH, ESQS. 
219 Fast 42n1% Street 

New York, N.Y. 10017 


FRAZER F. HILDER, ESQ. 
JOHN J. HIGGINS, ESQ. 
General Motors Corp. 

767 Lifth Avenue 

New York, N.Y. 10022 


« Honorable Jacob C. Mishler, 
trict of New York, dated 


tin the Office of the Clerk of the 


~ 


Yours, etc. 


GEORGE M. ONKEN 
Attorney for Defendant and 
Third Party Plaintitt LIRR 
Jamaica Station 

Jamnaica, New York 11435 
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NOTICE OF APPEAL 


MR. RAYMOND MICHAEL RIPPLE 
Office of the General Counsel 
Interstate Commerce Commission 
Washington, D.C. 20423 


MR. LLOYD J. OSBORN 

Attorney, Antitrust Division 
United States Departinent of Justice 
Washington, D.C. 20530 


DAVID TRAGER, ESQ. 

United States Attornvy 

Eastern District 

225 Cadman Plaza East 
Brooklyn, N.Y. 11201 
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THE REPORTER COMPANY, INC. 


coco ~~ Case and Brief Printing of all Kinds 
Capacity—3000 Pages a Week 181 Delaware Street 
Phone 607-865-4131 Walton, New York 13856 


STATE OF NEW YORK, 
COUNTY OF DELAWARE, : SS: 


L. William Finch , being duly sworn do depose and 
say: that I am over the age of twenty-one years and employed by 
The Reporter Company, Inc., Printers at Walton, New York. 


That on the 4th day of January , 19 78, ac the 
request of George M. Onken, Esq., Attorney at Law, Jamaica Station, 
Jamaica, New York, 


I served nine copies of an Appendix entitled 
"General Motors Corp. vs L. I. Rail Road Co." - one (1) copy on each 


of the attorneys or firms of attorneys listed on the attached sheet, 


by depositing said 9 copies in postpaid wrapper at 4 p. m. on 
this day, in the United States Postoffice at Walton, New York, 


addressed to the above-mentioned list of attorneys, one (1) copy to 
each, 


and that there is a regularly established mail route between 
each address on said sheet and Walton, New York. 


ig \ Ns y Se 
Sworn to before me 


this 4th day of January » 2978s 


Cc. — morrsiAN 
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COMMIT: 
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One (1) copy to each of the 
followzng: f 


Leonard F. Charla and Benson ‘ 
Buck, Esqs. 

Attorneys at Law 

3044 West Grand Boulevard 

Detroit, Mich. 48202 


Frazer F. Hilder and John J. 
Higgins, Esqs. 

Attorneys at Law 

767 Fifth Avenue 

New York, N. Y. 10022 


John F. Donelan and Frederic 
Wood, Esqs. 

Attorneys at Law 

914 Washington Building 

Washington, D. C. 20005 


Raymond Michael Ripple, Esq. 
Attorney at Law 

Interstate Commercs Commission 
Washington, D. C. 20423 


Lloyd J. Osborn, Esq. 

Attorney at Law ’ 
U.S. Department of Justice 
Washington, D. C. 20530 


David Trager, Esq. 

U.S. Attorney, Eastern District 
otf New York 

225 Cadman Plaza East 

Brooklyn, N. Y. 11201 


Wisehart, Friou & Koch, Esqs. 
Attorneys at Law 

Bar Building, 36 West 44th Street 
New York, N. Y. 10036 


David Popowski, Esq. 

Attorney at Law 

Interstate Commerce Commission 
Washington, D.C. 20423 


Robert L. Thompson, Esq. 

Anti Trust Division, U.S. 
Department of Justice 

Washington, D. C. 20530 


